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IN  THE  COURT  OF  THE  SESSIONS  JUDGE :: TINSUKIA :: ASSAM 

 
 
District: Tinsukia 
 
 
Present: Sri P.J. Saikia 
  Sessions Judge, 
  Tinsukia 
 

 
1. Criminal Revision No. 62 (4) of 2017 

 
 

Sri Rajesh Dutta 

S/o Late Sunil Dutta 

R/o Habiram Bora Path, 

P.O., P.S. & Dist. Sivasagar, Assam………………………………….Petitioner 

 

- Versus  - 

 
1. Smti Jhumki Dutta 

    W/o Sri Rajesh Dutta 

    R/o Sripuria, 

    P.O., P.S. & Dist. Tinsukia, Assam 

 

2. State of Assam 

    Represented by the Public Prosecutor, Tinsukia..................Opp. Parties 

 

 
2.  Criminal Revision No. 69 (4) of 2017 

 
 

Smti Jhumki Dutta 

W/o Sri Rajesh Dutta 

D/o Sri Ajit Ghosh 

R/o Congress Colony 

P.O. Sripuria,  

P.S. & Dist. Tinsukia, Assam ……………………………….…………….Petitioner 

 

- Versus  - 
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Sri Rajesh Dutta 

S/o Late Sunil Dutta 

R/o Habiram Bora Path, 

P.O., P.S. & Dist. Sivasagar, Assam..............................Opp. Party 

 

 
Appearance: 

  Sri A.K. Dutta  

  Senior Advocate……for the Petitioner in Crl. Revn. No. 62 (4) 2017 

            O.P. in Crl. Revn. No. 69 (4) 2017 
   
  

  Sri P. Deb  

  Advocate………….for the O.P. No.1 in Crl. Revn. No. 62 (4) 2017 

                  Petitioner in Crl. Revn. No. 69 (4) 2017  

 

  Sri A. K. Choubey 

  Public Prosecutor……for the State 

 

 

 

Date of Argument:  24.01.2018 

Date of Judgment:  30.01.2018 

 

J  U  D  G  M  E  N  T  

 

1. This is a common judgment for two revision petitions arising out of the 

same case.  In short, in one petition, the petitioner has challenged that the 

maintenance amount granted to her by the court below is not adequate, whereas 

in the other petition, it has been pleaded by her husband that the maintenance 

amount granted by the court below is exorbitant for him to pay. 

 

FACTS OF THE CASE 

2. Smti Jhumki Dutta, aged about 34 years filed the case u/s. 125 of the 

Cr.P.C. praying for maintenance from her husband Rajesh Dutta.  The couple has 

two school going children, who are pursuing their studies in Kendriya Vidyalaya 

and is being maintained by their mother.  It is alleged that because of physical as 

well as mental harassment meted out to Jhumki Dutta by her husband and his 

relatives for want of dowry, she had to leave her matrimonial home and to stay 
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separately.  Jhumki Dutta has also alleged that her efforts for reconciliation 

failed, as because her husband decided to marry another girl.   

 

3. Jhumki Dutta has claimed that her husband is a businessman and 

possesses landed property, from which he earns Rs. 40,000/- p.m.  Therefore, 

she prayed that a direction has to be given to her husband to pay maintenance 

amount of Rs. 10,000/- p.m. to her and another amount of Rs. 10,000/- for her 

minor children. 

 

4. The husband Rajesh Dutta contested the petition of his wife by filing an 

objection.  He admitted his marriage with Jhumki Dutta and also admitted that 

he is the father of the two children of the petitioner.  He claimed that his sister 

Nila Dutta is a widow and lives at Khonsa in the State of Arunachal Pradesh.  He 

also stated that his other sister, Mamoni Dutta lives at Dibrugarh with her 

husband; thereby Rajesh Dutta has claimed that his wife Jhumki Dutta has 

brought in a false allegation that she was subjected to harassment by his sisters. 

 

5. Rajesh Dutta has stated that his mother Archana Dutta is a retired 

government employee and she earns pension and therefore, there cannot be any 

question of asking dowry by her.  Rajesh Dutta has stated that he is in the 

business of repairing motorcycle in a small garage situated at A.T. Road, 

Sivasagar and he claimed that he never demanded any dowry.  He claimed that 

he earns Rs.6,000/- to Rs.7,000/- p.m. only and he is dependent upon the 

pension of his mother. 

 

6. In this case, both sides adduced evidence.  On the basis of evidence on 

record, the court below directed Rajesh Dutta to pay Rs. 8,000/- p.m. to Jhumki 

Dutta as maintenance. 

 

7. By filing the revision petition No. 69 (4) 2017, Jhumki Dutta has claimed 

that the amount of Rs. 8,000/- is not sufficient for her to maintain her two 

children.  By filing revision petition No. 62 (4) 2017, Rajesh Dutta has claimed 

that the maintenance amount granted by the court is exorbitant and he is not in 

a position to pay the same. 
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8. The learned counsel for Rajesh Dutta has submitted that his children are 

being educated in Kendriya Vidyalaya by Jhumki Dutta. The ld. counsel for 

Rajesh Dutta submitted that Jhumki Dutta could have educated her children in 

government schools, where education is imparted free of cost.  He has stated 

that Jhumki Dutta wants to have a luxurious life at the cost of her husband.  Per 

contra, Jhumki Dutta has claimed that her children were studying in English 

Medium School at Sivasagar and after she separated from her husband, she got 

her children admitted at Kendriya Vidyalaya. 

 

POINT FOR DETERMINATION 

9. The only point for determination in this revision petition is as to whether 

the court below has erred while directing Rajesh Dutta to pay an amount of Rs. 

8,000/- p.m. as monthly maintenance? 

 
 

DECISION AND REASONS THEREOF 

10.  I have gone through the evidence adduced by Jhumki Dutta as well as 

Rajesh Dutta.  It is a primary rule of evidence that whoever asserts the existence 

of a thing, must prove the existence of that thing.  In this case, Jhumki Dutta has 

claimed that Rajesh Dutta earns Rs. 40,000/- p.m. from his business. 

 

11. During cross-examination of Rajesh Dutta, he has claimed that he pays 

income tax as well as sales tax.  His shop is registered in the office of the Labour 

Commissioner.  While attending the proceeding at Tinsukia, Rajesh Duitta 

travelled from Sivasagar to Tinsukia.  He has stated in his evidence that he used 

to hire a Sumo vehicle while coming to attend the proceeding at Tinsukia.  It is 

also an admitted fact that the mother of Rajesh Dutta earns a pension as 

because she is a retired government employee.  The learned counsel for Jhumki 

Dutta has submitted that the onus of proof of income lay upon Rajesh Dutta 

according to provisions of Section 106 of the Indian Evidence Act.  I find force in 

the submission of the learned counsel for Jhumki Dutta.  

12. Herein this case, Jhumki Dutta seeking maintenance from a person, who 

pays income tax and who employs other persons. Long back in Bhagwan Dutt 

v. Kamla Devi [(1975) 2 SCC 386], it was observed by the Hon’ble Supreme 

http://www.indiankanoon.org/doc/138019/
http://www.indiankanoon.org/doc/138019/
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Court that the wife should be in a position to maintain a standard of living which 

is neither luxurious nor penurious but what is consistent with status of a family. 

The expression “unable to maintain herself” does not mean that the wife must be 

absolutely destitute before she can apply for maintenance under Section 125 

Cr.P.C.  

13. The Hon’ble Apex Court further held in Bhagwan Dutt (supra) that the 

object of these provisions being to prevent vagrancy and destitution, the 

Magistrate has to find out as to what is required by the wife to maintain a 

standard of living which is neither luxurious nor penurious, but is modestly 

consistent with the status of the family. The needs and requirements of the wife 

for such moderate living can be fairly determined, only if her separate income, 

also, is taken into account together with the earnings of the husband and his 

commitments 

14. In Chaturbhuj vs. Sita Bai, (2008) 2 SCC 316, the Hon’ble Supreme 

Court has dealt with this subject. The following observation in para 8 is relevant, 

which reads as under: 

Where the personal income of the wife is insufficient she can claim 

maintenance under Section 125 Cr.P.C. The test is whether the wife is in 

a position to maintain her in the way she was used to in the place of her 

husband.  

15.  In Vinny Parmar vs Paramvir Parmar, [(2011) 13 SCC 112] the 

Hon’ble Supreme Court, while dealing with a matter relating to permanent 

alimony and maintenance under the Hindu Marriage Act, had referred to the 

aforesaid two judgments.  In Vinny Parmar (supra), it has held as under – 

“While considering the claim for permanent alimony and maintenance of 

either spouse, the respondent's own income and other property, and the 

income and other property of the applicant are all relevant material in 

addition to the conduct of the parties and other circumstances of the 

case. It is further seen that the court considering such claim has to 

consider all the above relevant materials and determine the amount 

http://www.indiankanoon.org/doc/1720873/
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which is to be just for living standard. No fixed formula can be laid for 

fixing the amount of maintenance. It has to be in the nature of things 

which depend on various facts and circumstances of each case. The court 

has to consider the status of the parties, their respective needs, the 

capacity of the husband to pay, having regard to reasonable expenses for 

his own maintenance and others whom he is obliged to maintain under 

the law and statute. The courts also have to take note of the fact that the 

amount of maintenance fixed for the wife should be such as she can live 

in reasonable comfort considering her status and mode of life she was 

used to live when she lived with her husband. At the same time, the 

amount so fixed cannot be excessive or affect the living condition of the 

other party. These are all the broad principles courts have to be kept in 

mind while determining maintenance or permanent alimony.” 

 

16. I have already stated herein before that I find force in the submission of 

the learned counsel for Jhumki Dutta.  Maintenance u/s. 125 of the Cr.P.C. is 

allowed to a person, who is unable to maintain himself/herself and a person to 

whom the direction to pay maintenance is given cannot escape from his liabilities 

to pay maintenance u/s. 125 of the Cr.P.C.  In the case in hand, Rajesh Dutta is 

a husband and father of two children.  He has admitted that he is an income tax 

payee. He had to travel from Sibsagar to Tinsukia when the case was being 

contested by him in the court below. He did not travel by public buses to come to 

Tinsukia. He hired Tata Sumo to come to Tinsukia to attend the proceeding 

before the court below. His mother is a government pensioner.  In my 

considered opinion, Jhumki Dutta has a good case in her favour.  The plea of 

Rajesh Dutta that the maintenance amount directed to be paid by him is 

exorbitant has not been proved in the instant case.  I have no doubt that the 

maintenance amount of Rs. 3,000/- directed to be paid to Jhumki Dutta by 

Rajesh Dutta is on the lesser side.   Therefore, the impugned order directing 

Rajesh Dutta to pay Rs. 3,000/- p.m. to Jhumki Dutta and Rs. 2,500/- each to 

the two children of Jhumki Dutta is set aside.  The revision petition filed by 

Rajesh Dutta is devoid of any merit, whereas the revision petition filed by Jhumki 

Dutta has merit. 
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ORDER 

17.   That being the position, the impugned order is set aside.  The revision 

petition filed by Rajesh Dutta is dismissed.  The revision petition filed by Jhumki 

Dutta is allowed.  This court hereby directs that the maintenance amount of Rs. 

3,000/- directed to be paid to Jhumki Dutta stands enhanced to Rs. 5,000/- p.m.  

The maintenance amount of Rs. 2,500/- each to the two children of Jhumki Dutta 

shall remain unchanged.  Send down a copy of this judgment along with the LCR.

  

 
Given under my hand & seal of this Court on this the 30th day of January, 

2018. 

 
Dictated & corrected by me. 

 

  

              ( P.J. Saikia ) 
       Sessions Judge            Sessions Judge 

  Tinsukia                Tinsukia 


