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IN THE COURT OF THE SESSIONS JUDGE : : TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia,

Sessions Judge,

Tinsukia

Criminal (Revision) No. 33 (2) of 2017

  

1. Sri Mriganka Sharma, 

S/o Manoharlal Sharma.

2. Sri Manoharlal Sharma,

S/o Late Hari Narayan Sharma.

 Both are residents of Makum Road, 

Tinsukia Town, 

Dist- Tinsukia, Assam.....…………..…..Petitioners

- Versus –

Shree Narayan Sharma,

S/O Lt. Hari Narayan Sharma,

R/o- Makum Road, Opposite

Assam Agency, P.O-

Sukanpukhuri, P.S- Tinsukia,

District- Tinsukia, Assam ………………..……….Opposite party

Appearance:

Sri B. Mishra,

Advocate……………….....For the Petitioners

Sri P. Agarwal,

Advocate………………. …For the opposite party

Date of Argument:  06/01/2018

Date of Judgment:    19/01/2018
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J   U   D   G   M   E   N   T

1. This  revision  petition  has  been  filed  challenging  the

order dated 22/12/16 passed by the Ld. C.J.M, Tinsukia in C.R

case no. 51C/16. By impugned order the Learned Court below

took cognizance of offence u/s 447/427 of the I.P.C, r/w section

34 of the said court against the present petitioner.

2.        For disposal of the revision petition, the facts leading to

filing of the complaint case against petitioner need not require

any discussion.

POINTS FOR DETERMINATION

3. The only point for determination in this revision petition

is as to 

whether this revision petition is maintainable in law under the

given circumstances of the case?

DECISION AND REASONS THEREOF

4. Several interesting questions of law are involved in this

revision petition. In a tacit manner, the petitioner has prayed

for quashing the proceeding against him, which is pending in

the  court  below.  Does  this  court  have  the  power  to  do  so

under section 397 and 399 of the Cr.P.C?

5. The first case on this subject is K.M. Mathew v. State

of Kerala & Anr. (1992 1 SCC 217) and the second is Adalat

Prasad v Ruplal Jindal (AIR 2004 SC 4674).These two cases

laid  down that  summonses issued under  section  204 Cr.P.C

cannot be recalled by the court  which issues it  and in that

situation only the High Court can act under section 482 Cr.P.C.

There are  some other subsequent similar decisions also on
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this  point  (for  example  Subramanium   Sethuraman  vs

State of Maharashtra & Anr; AIR 2004 SC 4711). These

decisions have concentrated upon the issue whether the court

which  issues  summonses  under  section  204  Cr.P.C  has  the

power to recall the same.

6. In the K.M. Mathew’s case,  the Magistrate had issued

summons to accused upon the complaint of complainant. The

accused upon service  entered appearance and pleaded not

guilty. Before the evidence was recorded, accused requested

the  Magistrate  to  drop  the  proceedings  against  him  upon

some  grounds.  After  hearing  the  parties  the  Magistrate

accepted  the  plea  of  the  accused  and  dropped  the

proceedings against him. The complainant took up the matter

to  the  High  Court  in  revision.  The  High  Court  allowed  the

revision and set aside the order of  the Magistrate.  Accused

moved  before  the  Supreme  Court,  which  validated  that  a

Magistrate  can  review  his  order  of  summoning,  if  the

complaint, on the very face of it, does not disclose any offence

by the accused and for this no specific provision was required

for  the  Magistrate  to  drop  the  proceedings  or  rescind  the

process.

7. In  Adalat  Prasad’s  Case (supra)  a  complainant  filed a

complaint against the accused persons. Taking cognizance of

the said complaint, the Magistrate summoned the accused by

issuing  process  under  section  204  of  the  Code  of  Criminal

Procedure. Being aggrieved by the said order of issuance of

process,  the  accused  moved  the  High  Court  and  the  High

Court in the said petition directed the petitioners therein to

move the trial court against the order of summoning. Pursuant

to the said order of the High Court the accused herein filed an

application purported to be under section 203 Cr.P.C. and the
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learned trial Judge after hearing the parties recalled the said

summons relying upon the law laid down by the Apex Court in

K.M. Mathew (supra).The said order of the Magistrate recalling

the summons originally issued by him was challenged before

the  High  Court  on  the  ground  that  the  Magistrate  had  no

jurisdiction to recall a summons issued under section 204 of

the Code. The High Court by the impugned order has allowed

the  revision  petition  holding  that  while  the  trial  court  was

justified in  taking cognizance of  the offence but  it  erred in

recalling the consequential summons issued because the said

court did not have the power to review its own order.

8. In  this  way  the  question  which  came  up  for

consideration before the Supreme Court  in  Adalat Prasad’s

case  was  whether  the  view  of  the  Supreme  Court  in  K.M.

Mathew  (supra),  holding  that  if  the  Magistrate  had  issued

process, he could also recall such an order, was a correct view

or not.

9. In this case Supreme Court while overruling the law laid

down by the Court in K.M. Mathew (supra), held that,

 “It is true that if a Magistrate takes cognizance of an

offence,  issues  process  without  there  being  any  allegation

against the accused or any material implicating the accused

or in contravention of provision of Sections 200 & 202, the

order of the Magistrate may be vitiated, but then the relief an

aggrieved accused can obtain at that stage is not by invoking

section 203 of the Code because the Criminal Procedure Code

does  not  contemplate  a  review  of  an  order.  Hence  in  the

absence  of  any  review  power  or  inherent  power  with  the

subordinate  criminal  courts,  the  remedy  lies  in  invoking

Section 482 of Code.”
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10. Interestingly the decisions in K.M.Mathew (supra), Adalat

Prasad (supra), and some other similar decisions never spoke

about the power of  the court  under section 397 Cr.P.C.  The

said decisions only held that a Magistrate cannot revoke his

Order of Issuance of process u/s.204 Cr.P.C and in that case

the aggrieved party has to move the High Court u/s 482 Cr.P.C.

 

11. The  second  question  is  as  to  how  this  court  should

exercise its power of revision in the case in hand?

12. Section 399 Cr. P.C deals with Sessions Judge’s power of

revision. Under sub section (1), the Sessions Judge, in the case

of any proceeding the record of which has been called for by

himself under Section 397(1), may exercise all or any of the

powers which are exercisable by the High Court under Section

401(1) of the Code of Criminal Procedure.

13. The  object  of  the  revision  is  to  confer  upon  superior

criminal courts a kind of paternal or supervisory jurisdiction in

order  to  correct  miscarriage  of  justice  arising  from

misconception  of  law,  irregularity  of  procedure,  neglect  of

proper precautions of apparent harshness of treatment which

has  resulted  on  the  one  hand  in  some  injury  to  the  due

maintenance of law and order, or on the other hand in some

undeserved hardship to individuals.

14. The purpose of revision is to enable the revision court to

satisfy itself as to the correctness, legality or propriety of any

finding, sentence or order recorded or passed and as to the

regularity of any proceedings of the inferior criminal court.
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15. It does not confer unfettered jurisdiction on this Court

for reappraisal of evidence. In fact, the revisional power of this

Court  is  to see that  justice  is  done in  accordance with  the

recognized rules of criminal jurisprudence and the subordinate

Courts do not exceed their jurisdiction or abuse their powers

vested in them under the Code of Criminal Procedure.

16. In  Harshendra Kumar D. vs. Rebatilata Koley and

Others, (2011) 3 SCC 351, while considering the  power of the

High  Court  under  Section  482  of  the  Code  of  Criminal

Procedure,  1973  (in  short  `the  Code')  for  quashing  of  the

criminal proceedings, this Court held: 

In  a  criminal  case where  trial  is  yet  to take place and the

matter  is  at  the  stage  of  issuance  of  summons  or  taking

cognizance, materials relied upon by the accused which are in

the nature  of  public  documents  or  the materials  which  are

beyond suspicion or doubt, in no circumstance, can be looked

into  by  the  High  Court  in  exercise  of  its  jurisdiction  under

Section  482  or  for  that  matter  in  exercise  of  revisional

jurisdiction under Section 397 of the Code. It is fairly settled

now that while exercising inherent jurisdiction under Section

482 or revisional jurisdiction under Section 397 of the Code in

a case  where  complaint  is  sought  to  be  quashed,  it  is  not

proper  for  the  High  Court  to  consider  the  defence  of  the

accused or embark upon an enquiry in respect of merits of the

accusations. However, in an appropriate case, if on the face of

the  documents  --  which  are  beyond  suspicion  or  doubt  --

placed by the accused, the accusations against him cannot

stand,  it  would  be  travesty  of  justice  if  the  accused  is

relegated to trial and he is asked to prove his defence before

the trial court. In such a matter, for promotion of justice or to
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prevent injustice or abuse of process, the High Court may look

into  the  materials  which  have  significant  bearing  on  the

matter at prima facie stage."

17. For obvious reasons  said ratio must be applicable for

this court also.

18. In the case in hand the court below has made an inquiry

by recording statements  of  witnesses on oath.  The Hon,ble

Apex Court held that "taking cognizance does not involve any

formal action or indeed action of any kind but occurs as soon

as a  Magistrate  as  such applies  his  mind to  the  suspected

commission of offence".

19.  Deliberating upon the term inquiry enshrined in Section

202  Cr.P.C,  the  Hon,ble  Supreme  Court   has  observed  in

 Mohinder Singh v. Gulwant Singh    (1992 Cr. L.J.3161), as

follows:

"11.  This  Court  as  well  as  various  High  Courts  in  a

catena  of  decisions  have  examined  the  gamut  and

significance of Section 202 of the Code and settled the

principles of law, the substance of which is as follows :

The  scope  of  enquiry  under  Section  202  is

extremely restricted only to finding out the truth

or  otherwise  of  the  allegations  made  in  the

complaint in order to determine whether process

should issue or not under Section 204 of the Code

or whether the complaint should be dismissed by

resorting to Section 203 of the Code on the footing

that there is no sufficient ground for proceeding

on the basis of the statements of the complainant

and of his witnesses, if any. But the enquiry at that
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stage,  does  not  partake  the  character  of  a  full

dress trial which can only take place after process

is  issued under  Section  204 of  the  Code calling

upon  the  proposed  accused  to  answer  the

accusation  made  against  him  for  adjudging  the

guilt  or  otherwise  of  the  said  accused  person.

Further,  the  question  whether  the  evidence  is

adequate  for  supporting  the  conviction  can  be

determined only at the trial and not at the stage of

the  enquiry  contemplated  under  Section  202  of

the Code.

To say in  other  words,  during the course of  the

enquiry  under  Section  202  of  the  Code,  the

Enquiry Officer has to satisfy himself simply on the

evidence  adduced  by  the  prosecution  whether

prima facie case has been made out so as to put

the proposed accused on a regular trial and that

no detailed enquiry is called for during the course

of such enquiry. Vide Vadilal Panchal v. Dattatraya

Dulaji  Ghadigaonkar,  and  Pramatha  Nath

Talukdar v.  Saroj  Ranjam,  1962  Supp.  (2)  S.C.R.

297:1962 (1) Crl. L.J. 770."

20.  In a very important judicial pronouncement, the Hon,ble

Madras  High  Court  in    Ponnal  @  Kalaiyarasi  Vs.

Rajamanickam and 11 others[ 1998 (4) Crimes 543] has

ruled that  ----

 No doubt, it is true that the complaint filed by a

private  party  can  be  dismissed  by  the  learned

Magistrate under Section 203 Cr.P.C., if he thinks
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that there is no sufficient ground for proceeding.

While  exercising  his  discretionary  powers,  the

learned  Magistrate  should  not  allow  himself  to

evaluate  and  appreciate  the  sworn  statements

recorded by him under Section 202 Cr.P.C. All that

he could do would be, to consider as to whether

there is a prima facie case for a criminal offence,

which, in his judgment, would be sufficient to call

upon the alleged offender to answer. At the stage

of  Section  202  Cr.P.C.  enquiry,  the  standard  of

proof  which is required finally before finding the

accused guilty or otherwise should not be applied

at the initial stage. 

21. It is clear that the court below has applied its judicial

mind  before  taking  cognisance  of  the  offence  against  the

petitioner. Under the circumstances, the revision petition I s

found to be devoid of any merit.

ORDER

22. That  being  the  position,  the  revision  petition  is

dismissed. Send down a copy of the judgment along with the

LCR. 

Given under my hand and seal of this Court on this the

19th day of January, 2018.

Dictated & corrected by me.

          (P.J. Saikia)

       Sessions Judge Sessions Judge

Tinsukia           Tinsukia
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