
1 

 

1 

 

IN THE COURT OF THE DISTRICT JUDGE :: TINSUKIA :: ASSAM 

 

District: Tinsukia 

 

Present: Sri P.J. Saikia, 
  District Judge, 
  Tinsukia 
 

 

Title Appeal No. 02 of 2015 

 

 

Sri Kamlesh Biswakarma 
S/o Late Shyamlal Biswakarma 
R/o New Court Road, Hijuguri 
P.O. Hijuguri & P.S. Tinsukia 
Dist. Tinsukia, Assam……………………………………………………Appellant 
 

- Versus   - 

Sri Raj Ballam Sharma 
S/o Late Nathuni Sharma 
R/o Dhekiajuri 
P.O. Hijuguri & P.S. Tinsukia 
Dist. Tinsukia, Assam……………………………………………………Respondent 
 

 
Appearance: 

  Sri P.K. Borah 
  Advocate…………………………........Appellant 
 

  Sri P. Deb 
  Advocate…………………..……..…….Respondent 
 

 
 

  Date of Argument: 27.11.2017  

Date of Judgment: 30.01.2018  
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J   U   D   G   M   E   N   T 

 
 

1. This appeal is directed against the judgment and order dated 

13.02.2015 passed by the learned Civil Judge, Tinsukia in Title Suit No. 11 of 

2004.  By the impugned judgment, the learned court below decreed the suit 

of the respondent. Thus, for appreciation of the appeal, the case of the 

respondent first requires to be stated. 

 

THE CASE OF THE RESPONDENT 
 

2. In this case, both sides have locked horns over a plot of land 

measuring 3388.00 sq. ft. (approximately).  It is stated by the respondent 

that the present appellant proposed to sale his share of land measuring 

3388.00 sq. ft. (approximately), being the half of a plot of  land measuring 

6777.36 sq. ft., i.e. 2 kathas 7.06 lessas, covered by Dag No. 436 (new)/54 

(old) and P.P. No. 117 (new)/43 (old) under Tinsukia Town Mouza.  The 

appellant proposed to sale the said  land measuring 3388.00 sq. ft to the 

respondent at a consideration of Rs. 90,000/- and the respondent agreed to 

that proposal.  To that effect, an agreement of sale was executed on 

26.08.2000.  Out of the consideration amount of Rs. 90,000/-, an amount of 

Rs. 20,000/- was paid by the respondent.  The appellant took six months to 

obtain the necessary sale permission.  By that time, the appellant demanded 

another amount of advance money from the respondent and accordingly, he 

paid Rs. 10,000/- to the appellant.  It has been claimed by the respondent 

that the appellant deliberately neglected to execute the sale deed as agreed 

between them.  The respondent repeatedly approached and requested the 

appellant to execute the sale deed.  Finally, on 02.04.2004, the respondent 

served a notice upon the appellant through his lawyer asking him to execute 

the sale deed within ten days of receipt of the notice.  The appellant did not 

respond to the notice.  Therefore, the respondent filed the suit in the court 

below.  The respondent prayed for specific performance of the contract of 

sale dated 26.08.2000. 
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THE CASE OF THE APPELLANT 
 

3. The appellant contested the case of the respondent by filing the 

written statement.  The appellant specifically denied the execution of the 

agreement of sale dated 26.08.2000.  Regarding that fact, the appellant has 

brought in another story.  The appellant has stated that in the month of 

August, 2000, he had attended a cocktail party in the house of the 

respondent.  The appellant has stated that prior to August, 2000 he had 

jointly purchased a plot of land with a person called Madhusudan Sharmah 

and wanted to have a partition of his share of the land.  The appellant has 

stated that the respondent agreed to help them to that effect.  The appellant 

has alleged that in order to have partition of his land, which was jointly 

purchased with Madhusudan Sharmah, the respondent took his signatures on 

some blank papers.  The appellant has claimed that he put those signatures 

in an intoxicated condition.  Now, the appellant has claimed that with those 

signatures of his, the respondent had manufactured the agreement of sale 

dated 26.08.2000 and also manufactured the money receipt dated 

23.04.2001.  The appellant specifically denied that he never agreed to sale 

the land nor he ever agreed to execute any sale deed in respect of the suit 

land.  The appellant also denied that he had ever received an amount of Rs. 

30,000/- from the respondent. 

 

4. The appellant also claimed that even in the event of finding the 

agreement of sale dated 26.08.2000 and the money receipt dated 23.04.2001 

to be  valid documents, then also, the aforementioned agreement for sale 

cannot be enforced, because the so called suit land is an undivided part of 2 

kathas 7.06 lessas of land as mentioned herein before. 

 

ISSUES 

5. Upon the pleadings of the parties, the trial court framed the following 

issues. 

 (I) Whether the suit is maintainable under law and facts? 

 (II) Whether the suit is barred by law of limitation? 

 (III) Whether the suit is bad for non-joinder of necessary  
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                    party? 

 (IV) Whether the defendant executed an Agreement dtd.  

          26.08.2000 for sale of the land mentioned in schedule of     

          the plaint and a money receipt dtd. 23.04.2001 in favour  

          of the plaintiff? 

(V) Whether the plaintiff obtained signatures of the  

          defendant over blank papers fraudulently in pretext of  

          applying for partition of the land by intoxicating the  

          defendant? 

(VI) Whether the Agreement for sale dtd. 26.08.2000 is  

          enforceable? 

 (VII) To what relief/or reliefs, the plaintiff is entitled to? 

 

6.  During the trial of the case, the respondent examined four witnesses, 

but the evidence of one of his witnesses namely, Joginder Singh was 

expunged by the trial court, as this witness failed to appear in the witness 

box to face cross-examination by the appellant.  The appellant filed evidence 

before the court below, but he did not appear in the witness box to face 

cross-examination by the respondent.  I shall take up the issues for decision 

and discussion in the order of merit.  

 

ISSUE NO. (IV) 

7. Ext.1 is the agreement dated 26.08.2000.  It is a hand written 

document.  The law pertaining to proving a document is enshrined in Section 

67 of the Indian Evidence Act.  It states that when a document is alleged to 

be signed or to have been written wholly or in part by any person, the 

signature or the handwriting of so much of the document, as is alleged to be 

in that person’s handwriting must be proved to be in his handwriting. Under 

section 67 the handwriting may be proved or disproved in the following ways- 

(a) by calling the writer, or (b) by any person, e.g., an attesting 

witness who actually saw him write the document; or (c) by 

the evidence of the opinion of experts under Section 45 of the  
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Evidence Act, or (d) by the opinion evidence of non-experts, namely, 

under Section 47 by the evidence of a person who has acquired a 

knowledge of the character of the handwriting in one of the ways 

specified in this section. 

8. The respondent being the PW1 has stated in his evidence that the 

agreement for sale marked as Ext.1 was executed in his house.  He also 

stated that he did not know who wrote the Ext.1.  The respondent has stated 

that it was the appellant who prepared the Ext.1. 

 

9. The second witness of the respondent is Tapilal Sharmah.  He has 

stated that the signatures Ext.1(1) to Ext.1(5) were put in Ext.1 by the 

appellant in his presence.  This witness had also put his signature in Ext.1 as 

a witness to the execution.  Ext.1(12) is his signature.  The witness Tapilal 

Sarmah has stated in his evidence that one teacher had written the Ext.1.  

The witness stated that he did not know the name of the teacher. 

 

10. The third witness is Mritunjay Singh.  He had put his signature in Ext.1 

as a witness to the execution.  Like Tapilal Sharma, Mritunjay Singh also 

stated in evidence that Ext.1 was written by a teacher but denied having 

knowledge about the name of the said teacher. 

 

11. Thus, it is clear that the handwriting of Ext.1 has not been proved in 

the instant case.  In short, the law pertaining to Section 67 of the Indian 

Evidence Act has not been complied with.  Under the circumstances, I have 

reasons to hold that the Ext.1, the agreement of sale dated 26.08.2000, has 

not been proved in the instant case.  Now, I have reasons to hold that the 

learned trial court had erred while deciding this issue in affirmative.  I would 

therefore, record my disagreement with the decision of the trial court and 

accordingly hereby decide the issue No. (IV) in negative  against the 

respondent. 
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ISSUE NO. (V) 

12. It is the appellant, who claimed that the respondent took his signature 

on blank papers and subsequently, manufactured those blank papers to be an 

agreement for sale and a money receipt.  The burden of proving this issue is 

on the appellant.  He did not adduce any evidence.  Therefore, I would 

record my agreement with the decision of the learned trial court. I also 

decide this issue in negative. 

 

ISSUE NO. (VI) 

13. The question, whether the agreement for sale dated 26.08.2000 is 

enforceable in law, must be answered in negative, because while deciding the 

Issue No. (IV)  I have already held that Ext.1 has not been proved according 

to provisions of law.  Therefore, after recording my disagreement with the 

decision of the learned trial court, I answer this issue in negative. 

 

ISSUE NO. (I) 

14. In the light of the decision arrived at in Issue No. (IV), I would record 

my disagreement with the decision of the learned trial court.  I answer this 

issue in negative.   

 

ISSUE NO. (II) 

15. Without any elaborate discussion on this point, I would record my 

agreement with the decision of the learned trial court.  Accordingly, this issue 

is answered in negative.   

 

ISSUE NO. (III) 

16.  This case is based on a contract.  It is a settled law that whenever 

there is a dispute on the basis of contract, the parties to the contract are the 

necessary parties and no one else are necessary parties in such a case.  

Therefore, this suit of the respondent is not bad for non-joinder of necessary 

party.  Thus, after recording agreement with the decision of the trial court, I 

answer this issue in negative. 
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ISSUE NO. (VII) 

17.  In the light of the decision arrived at in Issue No. (IV), I would record 

my disagreement with the decision of the learned trial court and answer this 

issue in negative. 

 

                                      ORDER 

18. In the result, the appeal is allowed.  The impugned judgment dated 

13.02.2015 passed in Title Suit No. 11 of 2004 is set aside.  The suit of the 

respondent is dismissed with costs.  Prepare a decree accordingly.  Send 

down a copy of this judgment along with the L.C.R. 

 
Given under my hand and seal of this Court on this the 30th day of 

January, 2018. 

 

Dictated & corrected by me. 

 

 

      (P.J. Saikia) 

       District Judge           District Judge 

   Tinsukia               Tinsukia 

 

 


