
IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia,

Sessions Judge,

Tinsukia

Criminal Revision No.  44 (3) of 2017

1. Sri Sujit Kumar Roy

S/o Lt. Basanta Kumar Roy

R/o Mission Para

P.O, P.S- Tinsukia

District- Tinsukia, Assam          ......................... Petitioner

-Versus -

1. The State of Assam

to be represented by the

Public Prosecutor, Tinsukia

2. Sri Kajal Aich

S/o. Lt. Bhubaneswar Aich

R/o- Mission Para

P.O and P.S- Tinsukia

District- Tinsukia, Assam           .................... Respondents

Appearance: 

Sri Ranjit Kr. Borthakur

Sr. Advocate       ..................... For the Petitioner. 

Mr. Swapan Deb

Advocate              ..................... For the Respondents.
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Date of Argument: 19/01/2018

Date of Judgment: 29/01/2018

J   U   D   G   M   E   N   T

1.    This revision is  directed against the order dated 22/05/2017,

passed by  the  Learned Additional  District  Magistrate,  Tinsukia,  in

case no. 27/2012. 

FACTS OF THE CASE

2. On  06/04/2012,  the  respondent  herein  had  filed  a  petition

before  the  police.  He  claimed  that  in  the  year  1965,  he  had

purchased a plot of land covered by dag no. 2384/2387 of P.P no.

1634, dag no., 2386 (A) of P.P no. 31, from a person called Jadunath

Bhuyan.  The  respondent  herein  has  alleged  that  the  petitioner

herein had constructed a boundary wall on the aforesaid land, which

did not belong to the petitioner. Police filed a report before the court

below for drawal of a proceeding u/s 107 of the Cr.P.C. On the basis

of the report, on 23/05/2012 the Learned Court below had drawn up

a proceeding against the present petitioner.  The said order dated

23/05/2012 reads as under:- 

"Seen the  report  received  from the  O.C,  Tinsukia  P.S.  After

perusal of the police report, the undersigned is satisfied to draw up a

proceeding  u/s  107/109/145  of  the  Cr.P.C.  The  case  record  is

transferred to Sri Diganta Saikia, SDO (Civil), Executive Magistrate

for early disposal."

3.  On conclusion of trial of order dated 22/05/17, the learned

court below directed the present petitioner to remove the boundary

wall from the land of the respondent. The O.C, Tinsukia Police Station

was directed to execute the order and to file a report. 
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         CASE OF THE PETITIONER

4.   The present petitioner contested the case of the respondent

before the court below. The petitioner has claimed therein that the

respondent has filed the case against him on a concocted story. The

petitioner has also claimed that he has built the boundary wall on his

own land. 

POINT FOR DETERMINATION

5.  The only point for determination in this trial is as to whether

the court below has committed an error while passing the impugned

order? 

DECISION AND REASONS THEREOF

6.   The Learned Senior Counsel Sri R. Borthakur, appearing for

the petitioner has submitted that the order dated 23/05/2012 was

not written after applicationi of judicial mind. The Learned counsel

pointed out that the order dated 23/05/2012 is a rubber stamp only,

where certain gaps were filled up by human hand. Thereafter, the

Learned counsel has pointed out that it is not clear from the order

dated 23/05/2012, as to under which of  the provision of  law, the

proceeding against  the present petitioner was drawn. Challenging

the legality  and the  propriety  of  the order  dated 23/05/2012 the

Learned Senior Counsel Sri R. Borthakur has submitted that it does

not  disclose  while  passing  the  impugned  order  relied  upon.

According to the Learned Senior Counsel the dispute between the

parties is based on the fact that the petitioner had allegedly put up a

boundary wall on the land of the respondent and this fact has not

been proved by evidence. 

7.    At this stage, section 107 of the CR.PC may be visited:- 

  107. Security for keeping the peace in other cases.

(1) When  an  Executive  Magistrate  receives  information  that  any

person is likely to commit a breach of the peace or disturb the public
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tranquillity or to do any wrongful act that may probably occasion a

breach  of  the  peace  or  disturb  the  public  tranquillity  and  is  of

opinion that there is sufficient ground for proceeding, he may, in the

manner  hereinafter  provided,  require  such  person  to  show cause

why he should not be ordered to execute a bond, 1 with or without

sureties,] for keeping the peace for such period, not exceeding one

year, as the Magistrate thinks fit.

(2) Proceedings  under  this  section  may  be  taken  before  any

Executive Magistrate when either the place where the breach of the

peace or disturbance is apprehended is within his local jurisdiction or

there is within such jurisdiction a person who is likely to commit a

breach of the peace or disturb the public tranquillity or to do any

wrongful act as aforesaid beyond such jurisdiction.

8.           So, it is clear that in order to invoke the power u/s 107 of

the  Cr.P.C,  there  must  be  an  apprehension  of  breach  of  public

disturbance in the public tranquillity.  Similarly,  section 109 of the

Cr.P.C  states  that  when  an  Executive  Magistrate  receives  an

information that there within his local  jurisdiction a person taking

precaution  to  conceal  his  presence  and  that  there  is  reason  to

believe that he is doing so with a view to committing a cognizable

offence then the Magistrate may require such person to so cause as

to why he should not be ordered to execute a bond. Similarly, the

law pertaining to section 145 of the Cr.P.C is enshrined in chapter 10

of the Cr.P.C. This chapter covers section 129 to section 148. These

provisions  of  law  are  meant  for  maintaining  of  public  order  and

tranquillity. Section 145 provides that Magistrate must be satisfied

from a report of police or of such information that a dispute likely to

cause  breach  of  peace,  concerning  land  or  water  or  boundary

thereof  and then only  Executive Magistrate  can invoke his  power

provided under that section. 
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9.   In the instant case the dispute between the petitioner and

the respondent is a private dispute and it has nothing to do with

breach of public peace. Furthermore, without any evidence on the

point that the petitioner has  actually raised a boundary wall on the

land  of  the  respondent,  the  Learned  Court  below,  simply  relying

upon some documents, as directed the present petitioner to remove

the boundary wall. I  have no doubt that in the instant case apart

from the simple allegation that the petitioner has raised a boundary

wall on the land of the respondent there is no evidence to prove that

fact. I have considered the matter in an entirety and found that the

order  dated  22/05/2017  has  been  passed  without  application  of

judicial mind. The dispute whatever there is between the parties is

purely a civil dispute and Civil Court is the best authority to decide

the  said  dispute.  The  impugned  order  asking  the  petitioner  to

remove the boundary wall  from the land of the respondent is not

sustainable in law. This order must be set aside.

     ORDER

6. That being the position, the impugned order dated 22/05/2017

is set aside. Accordingly the revision petition is allowed. Send down

a copy of the judgment along with the LCR. 

Given under my hand and seal of this Court on this the  29th

day of January, 2018.

Dictated & corrected by me.

          (P.J. Saikia)

       Sessions Judge Sessions Judge

Tinsukia                 Tinsukia
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