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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia,

Special Judge,

Tinsukia

POCSO Case No. 30(M) of 2015

U/s 4 of POCSO Act

State of Assam                  ............................. Complainant

        - Versus -

 Sri Bhaiti Gowala @ Ramu

S/o Lt. Lakhan Gowala

R/o No. 3 Udaypur, Kuhiabari

P.S Lekhapani

Dist- Tinsukia, Assam       ............................... Accused.

Appearance: 

Sri B.L Agarwala,

Spl. Public Prosecutor ............... For the Complainant 

S. Sarma,

Advocate        ...................... For the Accused

Date of Argument: 20/01/2018

Date of Judgment: 01/02/2018

PROSECUTION CASE

1.      The prosecution case in short is that on 30/08/15  the  14 years

old victim 'X' was sleeping in the house of her brother in law Manuel
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Kahita. In fact a few days ago the father Manuel Kahita had  died,

therefore  many  of  his  relatives  had  come  to  his  house,  which

included the victim girl  also. The victim 'X' was sleeping with her

acquaintance Swapna Bhuyan. At mid night, the accused lifted 'X'

from her bed and took her to another room of the house. 'X' alleged

that  the  accused,  by  showing  a  dagger,  had  committed  forcible

sexual intercourse with her. The victim has alleged in the ejahar that

she raised hue and cry over the incident and the accused fled from

the house.

2.  On the next day, the ejahar was lodged by the victim herself.

She had put her thumb impression in the ejahar. During the period of

investigation, the victim was subjected to medical examination. The

doctor  found that  the hymen of  the victim was torn  at 7 O'clock

position. The doctor further reported that there were signs of forcible

sexual intercourse with 'X', because there was tear in the hymen and

fourchette was reddish in colour. 

3.  The  victim  also  came  into  statement  u/s  164  Cr.P.C.  She

claimed before the Magistrate that she was 13 years of age. She has

supported the prosecution case in her statement u/s 164 Cr.P.C. 

POINTS FOR DETERMINATION

4.     The only point for determination in this case is as to whether

on 30/08/15, at mid night, the accused had committed penetrative

sexual assault upon 'X'? 

DECISION AND REASONS THEREOF

5.   In  order  to  prove  the  offence  against  the  accused,

prosecution side has examined as many as six witnesses including

the police Investigating Officer. The defence plea is of total denial

and no evidence has been adduced by the accused. 

6. In this case the Dr Jahnabi Das had examined the victim at the

time of investigation, but she is no more working at Ledo Mini P.H.C.
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Therefore,  Dr Pulak Paul from Ledo Mini P.H.C, who is acquainted

with  the  handwriting  of  Dr  Jahnabi  Das,  was  examined  by  the

prosecution  in  order  to  prove  her  report.  The  Dr  Pulak  Paul  has

stated in evidence that according to the report of Dr Jahnabi Das,

there were signs of forcible sexual intercourse upon 'X', as there was

a tear in the hymen and in the fourchette having reddish colour. He

has stated that as per the radiological report, the age of the victim

was  above  14  years  and  below  18  years.  Before  the  defence

counsel,  the doctor has stated that 7 O'clock position tear in the

hymen might because by penetrative sex, fall over hard substance,

cycling and by self penetration. 

7.  According to the report  of  the doctor,  there were signs of

forcible  sexual  intercourse  upon  'X',  as  there  was  a  tear  in  the

hymen and in the fourchette having reddish colour.  This piece of

evidence remains unchallenged. Thus, on the basis of the evidence

of Dr Pulak Paul, I have reasons to hold that the fact that the on the

day  of  occurrence,  the  victim  was  subjected  to  forcible  sexual

intercourse been proved beyond doubt. 

8.  Now, the point for consideration is as to whether the accused

had committed forcible sexual intercourse upon the victim.  For the

point for consideration, I shall take up the evidence of the victim girl

first. She has stated that she had gone to the house of her brother in

law Manuel Kahita, because his father had died a few days ago. She

has stated that at the relevant time of occurrence, she was sleeping

with a girl called Swapna Bhuyan. The victim has further stated that

at mid night, the accused lifted her and took her to another room

where  he  laid  her  on  the  ground  and  after  raising  her  frock

attempted to commit rape upon her. The victim has stated that she

cried on account of the act of the accused, but he threatened her of

dire consequences by showing her a knife. According to the victim
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girl, the accused leaned over her and she felt pain in her stomach

and blood came out of her vagina. The victim has stated that she

informed her sister about the said occurrence. She has also stated

that after hearing about the occurrence, her brother in law searched

for the accused, but could not find him. The victim has stated that

on the next morning, she was taken to a doctor, who advised her to

lodge a case in the police station. The victim was extensively cross

examined by the learned defence counsel. She has stated before the

learned  defence  counsel  that  she  is  an  illiterate  and  works  as

domestic help. She has stated that she did not know the contents of

the ejahar,  nor did she remember the date of  her birth.  She has

stated that she has disclosed her age on the basis of guess. She has,

however, denied the suggestion that she was more than 18 years of

age at the time of relevant time of occurrence. 

9.   Before the learned defence counsel, the victim has stated

that the room, in which she was sleeping at the relevant time, could

be reached after crossing another room, in which her brother in law

was sleeping. The victim has stated that altogether 10-15 persons

were sleeping in the house of her brother in law at that time. She

has stated before the defence counsel that she raised hue and cry

when the accused lifter her from her bed and took her to another

room. According to the victim, there were no other persons in the

room, where she was taken by the accused. She has stated before

the learned defence counsel that when the accused raised her frock

and removed her pant, she raised alarm, but nobody came forward.

The  victim  further  stated  before  the  defence  counsel  that  the

accused took her to the veranda of the house. She has disclosed

before the learned defence counsel that at the time of occurrence,

she was in deep sleep and therefore she was not in a position to

know what the accused had done upon her. She also did not know

4



5

how blood came out of her vagina. 

10.    Now, I shall take up the evidence of Yakub Minz. He is a

brother  in  law of  the  victim girl.  Yakub Minz  has  stated that  the

victim girl  was  about  14  years  of  age  on  the  day  when he  was

deposing in this trial. He has stated before the prosecution counsel

that on the day of the incident, the father of Manuel Kahita had died

and as the cremation continued late into the evening,  he stayed

back in the house of Manuel Kahita. It may be stated that the wife of

Yakub Minz  and his two kids also stayed back in the house of Manuel

Kahita.  The  witness  Yakub  Minz  has  stated  that  they  separated

women and men and allotted them separate rooms to sleep in the

house  of  Manuel  Kahita.  He  has  stated  that  the  accused  Bhaiti

Gowala @ Ramu was in the house of Manuel Kahita and he had left

the house at about 8 pm. 

11.    According to Yakub Minz, at mid night he got up from his bed

and went out of the house to attend the call of the nature and at

that time, he saw that the victim girl was sitting on the veranda of

the house. According to this witness, the victim was wearing white

clothes at that time and her garments in the lower part of the body

were stained with blood. He immediately took the victim to his wife.

He has stated that the victim told his wife that on the point of a

knife, the accused had committed rape upon her.  Yakub Minz has

stated  that  in  the  next  morning,  he  took  the  victim  girl  to  the

hospital  at  Lekhapani  and from there she was  sent  to  the police

station. 

 12.     The  witness  Yakub Minz  has  stated  before  the  learned

defence counsel that he did not remember the date and month of

the incident. He has stated that there were three rooms in the house

of Manuel Kahita and the victim slept in one of the rooms with some

other women, while this witness had slept with his wife in another
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room.   Remaining  part  of  the  cross  examination  of  Yakub  Minz

contains unnecessary suggestions. He has stated before the police

that he saw the victim girl sitting in the veranda of the house and in

spite of that he was suggested by the learned defence counsel that

he did not state before the police that he had seen the victim sitting

in  the  veranda  of  the  house.  Similarly,  the  witness  Yakub  Miniz

stated before the police that the victim girl told him that the accused

had  committed  rape  upon  her.  But  the  Learned  defence  counsel

gave  a  suggestion  to  this  witness  that  he  did  not  state  as  such

before the police. 

13.     Now, I shall take up the evidence of Manuel Kahita. He has

stated in his evidence that at the relevant time of occurrence, the

victim was sleeping with Swapna Bhuyan and some other persons in

a room of his house. He further stated that Yakub Minz was sleeping

in another room of the house. According to Manuel Kahita he was

sleeping in the room, where Yakub Minz was sleeping. Manuel Kahita

has stated that the accused had left his house at about 9/ 9.30 pm

on that day and he reportedly told Manuel Kahita that he would be

going  to  his  own  house.  This  witness  has  disclosed  before  the

prosecution counsel that at about 12 am to 12.30 am, Yakub Minz

told him that the victim was subjected to rape and also told him to

search for the accused. Manuel Kahita has stated that when he came

to  the   room of  the  victim girl,  he  had  seen  the  accused  Bhaiti

Gowala @ Ramu running away from the room. He tried to apprehend

him, but he could not.  

14.  The witness Manuel Kahita did not state before the police that

at the relevant time, he had seen the accused running away from

the room of the victim. This fact was confronted to Manuel kahita by

the  defence  counsel,  but  he  denied.  He  has  stated  before  the

defence counsel that Yakub Minz did not tell him the name of the

6



7

person, who allegedly committed rape upon the victim girl. 

15.  The witness Lakhi @ Ria Minj is the wife of the witness Yakub

Minz. She has stated that at about 12 mid night she was awakened

by her husband who told her that the victim girl was lying outside

the room and subjected to rape by one boy. Smti Lakhi @ Ria Minj

has stated that  the victim girl  was brought  to  her room and she

noticed that the clothes of the victim girl  was stained with blood.

This witness also stated that the victim never went to any school.

16.  The cross examination portion of the evidence of Smti Lakhi

@ Ria Minj contains irrelevant facts and some suggestions only. She

has stated that she did not remember the date of birth of the victim

girl and only on the basis of assumption she stated the age of the

victim girl to be 13 years. 

17.   The last witness to be examined by the prosecution is the

police Investigating Officer, who spoke about the investigation. 

18.    I have already stated herein before that in the instant case

there  is  medical  evidence,  which  confirmed  that  the  victim  was

subjected to forcible sexual intercourse, as there was 7 O'clock tear

of the hymen and fourchette with reddish colour. I have reasons to

hold that the fact that the victim was subjected to forcible sexual

intercourse at the relevant time has already been proved beyond all

reasonable doubt.

19.  Here at this stage, the question arises as to why on earth the

victim and other witnesses namely Yakub Minz, Manuel Kahita and

Smti  Lakhi  @  Ria  Minj  would  depose  false  evidence  against  the

accused. There is unchallenged evidence in this case that on the day

of occurrence, the accused was in the house of Manuel Kahita and

he had left his house at about 9 pm to 9.30 pm. There are no serious

contradictions  and  discrepancies  in  the  evidence  of  these

prosecution witnesses. The victim in this case is an illiterate tender
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aged girl. Such a child would never to be able to reproduce the facts

in the court which took place sometimes back. The evidence of the

victim girl has been corroborated by Yakub Minz, Manuel Kahita and

Lakhi @ Ria Minj. In this case one aspect must be taken care of and

it  is  that  the  victim  is  a  rustic  illiterate  person.  So  her  cross

examination is nothing but an unequal duel between a rustic and an

astute lawyer.

20.   On the topic of variation in the reactions of different people

to the same occurrence and appreciation of their evidence has been

dealt with by the Hon,ble Supreme Court in Appabhai v. State of

Gujarat (AIR 1988 SC 696 ) as follows-----

“―Experience  reminds  us  that  civilized  people  are  generally

insensitive when a crime is committed even in their presence. They

withdraw  both  from  the  victim  and  the  vigilante.  They  keep

themselves away from the court unless it is inevitable. They think

that crime like civil dispute is between two individuals or parties and

they  should  not  involve  themselves.  This  kind  of  apathy  of  the

general  public  is  indeed  unfortunate,  but  it  is  there  everywhere

whether  in  village  life,  towns  or  cities.  One  cannot  ignore  this

handicap with which the investigating agency has to discharge its

duties. The court therefore, instead of doubting the prosecution case

for want of independent witness must consider the broad spectrum

of the prosecution version and then search for the nugget of truth

with due regard to probability, if any, suggested by the accused. The

court, however, must bear in mind that witnesses to a serious crime

may not react in a normal manner. Nor do they react uniformly. The

horror-stricken witnesses at a dastardly crime or an act of egregious

nature may react differently. Their course of conduct may not be of

ordinary  type  in  the  normal  circumstances.  The  court,  therefore,

cannot reject their evidence merely because they have behaved or
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reacted in an unusual manner.”

21.  In, Shyamal Ghosh v. State of West Bengal, AIR 2012 SC

3539 on this aspect, the court has laid down the principles which

would guide the present adjudication thus :

“―46.  ...Undoubtedly,  some minor  discrepancies or  variations are

traceable in the statements of these witnesses. But what the Court

has to see is whether these variations are material and affect the

case of  the prosecution substantially.  Every variation may not  be

enough  to  adversely  affect  the  case  of  the  prosecution.  The

variations  pointed  out  as  regards  the  time of  commission  of  the

crime are  quite  possible  in  the facts  of  the present  case.  Firstly,

these  witnesses  are  rickshaw  pullers  or  illiterate  or  not  highly

educated  persons  whose  statements  had  been  recorded  by  the

police. Their statements in the court were recorded after more than

two years from the date of the incident. It will be unreasonable to

attach  motive  to  the  witnesses  or  term  the  variations  of  15-20

minutes  in  the  timing  of  a  particular  event  as  a  material

contradiction.”

22. In  Sukhdev Yadav v. State of Bihar, reported at (2001) 8

SCC 86 the Supreme Court has noted that ―there would hardly be a

witness  whose  evidence  does  not  contain  some  amount  of

exaggeration  or  embellishement,  sometimes  there  would  be  a

deliberated attempt to offer the same and sometimes the witnesses

in their over anxiety to do better from the witness box detail out an

exaggerated account.

23. The  Supreme Court  in  the  case  of Bharwada Bhoginbhai

Hirjibhai  v.  State  of  Gujarat,  AIR  1983  SC  753  :  (1983  Cri  LJ

1096), has observed that a witness though wholly truthful, is liable

to be overawed by the court  atmosphere and the piercing cross-
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examination made by counsel and out of nervousness mix up facts,

get confused regarding sequence of events, or fill  up details from

imagination on the spur of the moment, but that would be no ground

for discarding the evidence of the witness. 

24. Coming back to the case in hand, the ejahar was filed without

any delay in this case. Police did not seize blood stained clothes of

the victim during the investigation. This is a fault on the part of the

Investigating Officer. The law on this issue is well settled that the

defect in the investigation by itself cannot be a ground for acquittal.

If primacy is given to such designed or negligent investigations or to

the omissions or lapses by perfunctory investigation, the faith and

confidence of the people in the criminal justice administration would

be eroded. Non seizure of the wearing apparels of the victim by the

Investigating Officer has no bearings in the instant case, because

the ocular evidence available in the record inspired confidence. The

witnesses of this case namely the victim, Yakub Minz, Manuel Kahita

and  Lakhi  @  Ria  Minj  are  found  to  be  trustworthy  and  reliable

witnesses. The accused never pleaded any enmity with this witness

to  hold  that  the  witnesses  being  inimical  to  the  accused  have

deposed false evidence. The so called discrepancies in the evidence

painstakingly highlighted by the defence side do not go into the root

of the matter. 

25. The provisions of Section 29 of the POCSO Act, 2012 has been

inserted  into the Act to fulfil the object of the Act which is to protect

children from offences of sexual assault and to secure that children

of  tender  age  are  not  abused.  The  mandate  of Section 29 of

the POCSO Act, 2012 lays down that if any person is prosecuted for

committing  or  abetting  or  attempting  to  commit  any  offence

under Section 3, 5, 7 and 9 of the POCSO Act, 2012, the Court has to

presume  that  the  offence  is  committed  by  the  person  who  is
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prosecuted unless the accused proves to the contrary. The accused

has failed to discharge the burden of explaining his presence in the

house of the witness. The accused has failed to counter the medical

evidence which proves the commission of the offence. Furthermore,

the accused in his statement under section 313 Cr.P.C has stated

that at the relevant time of the occurrence he was in his house with

his wife. He failed to prove that fact too.

26. Under the aforesaid  facts  and circumstances  of  the case,  I

hereby hold  that  the  offence  of  penetrative  sexual  intercourse  is

proved  against  the  accused  Bhaiti  Gowala  @  Ramu  beyond  all

reasonable doubt. 

        ORDER

27.     In the result, the accused Bhaiti Gowala @ Ramu is found

guilty and he is accordingly convicted u/s 4 of the POCSO Act. 

SENTENCE

28.          The convict Bhaiti Gowala @ Ramu is aged about 25 years.

I  do not  find any mitigating  circumstances  in  the favour.  He has

committed rape upon a minor girl. It is often said that rape is not

only an offence against the body, but also against the mind of the

victim. The accused acted like a wild animal. 

29.     The POCSO Act, 2012 was enacted by our legislature only

for the protection of children. Before 2012 there were other acts, but

the  legislature  found  that  those  acts  were  not  sufficient  for

protection of children. This view of the legislature is based on the

fact that incidents of sexual assault upon children have been rising

day by day. Therefore, this special legislation was enacted. 

30.   I have heard the convict in the matter of sentence. He stated

that he has wife and children who are looked after by his father in

law. Considering the facts and circumstances of the case, I hereby

sentence the convict  Bhaiti  Gowala @ Ramu to undergo Rigorous
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Imprisonment for 7 (seven) years. He is also sentenced to pay a fine

of  Rs.  10,000/-  (Rupees  ten  thousand  only)  and  in  default  of

payment of fine, he shall undergo another period of imprisonment of

6  (six)  months.  The  period  of  detention  in  custody  already

undergone by the convict shall  be set off against the substantive

sentence. I hope this much of sentence will be sufficient to reach the

ends of justice.

COMPENSATION

31.      Under the criminal law, it is required that the State shall

pay compensation to the victim of a crime. In the instant case, the

convict has ravished a tender aged girl. It is often said that rape is

not only an offence against the body but it is an offence against the

mind. It creates deep impact upon the psyche of the person. Rape

victim requires rehabilitation in physical terms as well as in mental

terms.  Therefore  the  District  Legal  Service  Authority,  Tinsukia  is

directed  to  pay  the  compensation  of  Rs.  50,000/-  (Rupees  Fifty

Thousand only) to the victim girl.  

32.   Give a free copy of this judgment to the convict immediately.

Another  copy of  the judgment shall  be forwarded to the Learned

District Magistrate, pursuant to the provision u/s 365 of the Cr.P.C.

Given under my hand and seal of this Court on this the 1st

day of February, 2018.

           (P.J.Saikia)

   Special Judge

Tinsukia

Dictated & corrected by me.

  Special Judge,
    Tinsukia
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APPENDIX

PROSECUTION WITNESSES

1. PW1 - Smti Rupa Gowala

2. PW2  - Sri Yakub Minz

3. PW3 - Sri Manuel Kahita 

4. PW4 - Smti Lakhi @ Ria Minj

5. PW5 - Dr. Pulak Paul

6. PW6 - Sri Gobin Baruah, S.I.

PROSECUTION EXHIBITS

1.      Ext.1- Medical report

2.      Ext. 2- Laboratory report

3.      Ext. 3- Radiological report

4.      Ext. 4- Endorsement of the O.C, in ejahar

5.      Ext. 5- Sketch map

6.      Ext. 6- Charge sheet. 

Special Judge

    Tinsukia
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