
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. of 82/2018
U/S 341, 326, 34 of IPC

State of Assam
……………Prosecutor

- Versus-
                                    

1. Sri Dilip Das
2. Sri Sunil Das @Thumla

…………….Accused

                              Present: Dr. Chetana Khanikar
                                      Additional Chief Judicial Magistrate, Tinsukia

                          For the prosecution: Smti. J. Phukan, Addl. PP

                             For the defence: Sri M. K. Singh, Advocate

Evidence  recorded  on:  28.03.2018,  28.06.2018,

26.11.2019,  05.09.2019,

30.09.2019,  01.10.2019,

24.09.2019

                           Argument heard on:     14.10.2019

                           Judgment delivered on: 17.10.2019

J U D G M E N T

1.       The prosecution case in brief as stated in the FIR is that on

16.01.2018 at about 8 PM, when the brother of the informant Sri Murari

Prasad  was  coming  from  Doom  Dooma  town  towards  home,  the

accused had restrained the brother of the informant and had assaulted

him with a dao in his left  hand in front of  the house of  Raj  Kumar

Sahani,  for which the brother of the informant sustained injury.  It  is

stated that somehow the brother of the informant saved himself  by

fleeing from the PO.
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2.        On the basis of aforesaid FIR, police registered a case as

Doom Dooma PS Case No. 20/2018. Police investigated the case and

on completion of investigation submitted charge-sheet against the

accused Sri Dilip Das and Sri Sunil Das U/S 341, 326, 34 of IPC.

3.        On appearance of the accused Sri Dilip Das and Sri Sunil Das

in Court, copies of relevant documents were furnished to them as

required U/S 207 of Cr. P. C. Considering the relevant documents and

hearing both the parties sufficient ground is found to presume that

the accused had committed offence U/S 341, 326 r/w S.34 of IPC.

Accordingly, charge under those sections is framed, read over and

duly explained to them to which the accused pleaded not guilty and

claimed to be tried.

4.        During trial the prosecution side has examined five witnesses

and also adduced five documentary evidence. Two court witnesses

are also examined as CW 1 and CW 2.

5.        At the close of the prosecution evidence, statements of the

accused persons U/S.  313 of  the Cr.P.C.  have been recorded with

reference to the incriminating circumstance appeared against them

in the prosecution evidences. Defence side has adduced no evidence

and plea of the defence is of total denial.

6.      After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides

and  the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i. Whether on 16.01.2018 the accused had wrongfully restrained

the brother of the informant Sri Murari Prasad, at the public road

near the house of Raj Kumar Sahani, in furtherance of their common

intention?
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ii. Whether the accused had voluntarily causing grievous hurt to Sri

Murari Prasad, the brother of the informant with a dao which is a

dangerous weapon, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point No.(i) and (ii): 

7.       For  convenience  of  discussion  and  to  avoid  unnecessary

repetition Point No. (i) and (ii) are taken together for discussion.

8.        PW 1 Sri Janardan Prasad is the informant. He stated that

when his brother Murari Prasad was coming from Doom Dooma from

weekly market with dry fish, the accused stabbed Murari Prasad with

dao near the house of Raj Kumar Sahani. He stated that his brother

sustained injuries on his left hand. On hearing hue and cry he came

out and saw him lying on the road. He stated that his brother stated

to him that  the accused persons  had stabbed him.  During cross-

examination he stated that he had not seen the accused stabbing

his brother. He came to know from Mukesh Prasad, Dasrath Prasad

and  many  others  that  the  accused  had  stabbed  his  brother.  He

stated that near the PO there are houses of Raj Kumar Sahani, Munni

Lal Sah, Deo Lal Sharma and many others. He stated that there was

no previous enmity between his brother and the accused. He stated

that he had not seen any weapon.

9. PW 2 is Murari Prasad, the victim. He stated that when he was

coming from Doom Dooma weekly market with dry fish, the accused

Thumla had stabbed him on his left hand with dao near his house.

For  which  he  fell  down.  Hearing  the  hue  and  cry  his  nephew

Dasarath Prasad came and took him to the PS. He stated that he had

not  recovered  completely  till  the  date  of  his  adducing  evidence.

During  cross-examination  he  stated  that  he  had  not  seen  the

weapon  of  assault.  At  the  time  of  incident  the  accused  were

sdsstanding  near  his  house.  At  that  time  he  had  not  seen  any

weapon  in  their  hand.  Police  had  not  seized  his  blood  stained
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clothes. The incident took place in front of the house of Raj Kumar

Sahani.

10. PW 3 is Dinesh Prasad. He stated that the accused stabbed the

left  hand  of  the  injured  at  Machuwapatty.  Thereafter  the  injured

came through the road and fell down in front of my house. During

cross-examination he stated that he had not seen the incident. The

injured was also treated at Sankardev hospital, Dibrugarh. The PO is

a thickly populated area.  The houses of Raj Kumar Sahani and Arjun

Sahani are situated near the PO.

11. PW 4 is the MO. He stated that on examination he found that cut

in left palm, dorsal surface and cut in left elbow lateral aspect of size

6 cm X 2 cm X 1 cm above last two digits of left hand and cut injury

at 2 inch above the left elbow (lateral aspect) of size 6 cm X 2 cm X

1  cm.  He  stated  that   the  weapon  used  was  dao.  During  cross-

examination  he  stated  that  he  had  not  written  any  identification

mark  of  the  patient  in  the  medical  report.  No  police  requisition

number or case number was mentioned in the medical report. After

examination the patient was released within 15 minutes on the same

day. He stated that he did not mention the colour of injury and age

of injury in the medical report.

12. PW 5 is the IO. During his examination in chief he stated that he

had  visited  the  PO,  drew  the  sketch  map,  and  recorded  the

statement of the informant and the injured. He also seized the dao

which was used by the accused for assaulting the injured, from the

possession  of  the  accused  Sunil  Das.  He  also  collected  medical

report and submitted the charge sheet. During cross-examination he

stated that the distance between the PO and the PS is about 1 1/2

km.  As  per  the  FIR  the  incident  took  place  on  16.01.2018.  One

Arijeet  Deb  had  written  the  FIR.  The  IO  had  not  recorded  the

statement of Arijeet Deb.  There is no police requisition available in

the CD to show that when the victim/injured was sent for his medical

examination. He stated that in the night hours at about 11 PM he
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had visited the PO. He did not find any material at the PO. He also

did not find any blood stain at the PO. The informant showed him the

PO of  this  case.  At the time of  incident Janardan Prasad was not

available with the victim/injured. There is no mention in the CD that

who had showed the PO to the informant. He stated that the case

U/S 326 of IPC is grievous hurt caused by dangerous weapon. He

further stated that he had collected the medical report of the victim

upon police  requisition.  But  no requisition is  available  in  the  CD.

At the time of visiting the PO, he had found the house of Raj

Kumar Sahani, Awdesh Sharma, Munnilal Prasad, Bikram Sharma. He

did  not  record  the  statements  of  the  aforesaid  persons.  The

witnesses namely Dinesh Prasad and Murari  Prasad were brought

before him by the informant of this case. Except Dinesh Prasad and

Murari Prasad he had not found any other independent witness of

the  incident.  During  the  course  of  investigation,  he  had  not

investigated  whether  any  previous  enmity  exists  between  the

informant and the accused. He stated that he had not found any

weapon of  assault  at  the PO. PW 1 did not  state to him that  on

18.01.2018 at about 8 PM when his brother was coming from Doom

Dooma weekly market with dry fish, the accused had stabbed his

brother with a dao near the house of Rajkumar Sahani. He did not

record the statement of Rajkumar Sahani in this case. PW 2 did not

state to him that on 18.01.2018 at about 8 PM when he was coming

from Doom Dooma weekly market with dry fish, the accused Thumla

had stabbed him on his left hand with a dao near his house. PW 3 did

not state to him that the accused had stabbed the left hand of the

injured at Machowapatty and thereafter the injured came through

the road and fell down in front of his house. He stated that during

course of investigation, he was not aware about the fact that at any

time the injured was treated at Shankardev Hospital, Dibrugarh. CW

1 did not state to him that he heard that the accused Sunil Das @

Thumla had inflicted cut injury on the hand of the victim. CW 2 did

not state to him that he heard that the victim sustained cut injury on

his hand. At the time of reporting the incident the informant was not

accompanied by Murari Prasad. As per the investigation the PO is
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Doom Dooma Pathar gaon area. The PO is thickly populated area.

Even though he did not find any independent witnesses in this case.

As per the version of the informant and the victim he had conducted

the investigation of the case. On 17.01.2018 the dao was kept in the

malkhana after preparing MR of the same. He had submitted the

charge sheet in this case on 24.01.2018. He further stated that such

type of dao is available in the open market. He had not found any

blood stain upon the dao. He had not collected any finger prints of

the accused and the finger prints available in the dao at the time of

seizure.

13.  CW 1 is Moti Sahani and CW 2 is Kishore Keot. They have stated

that they heard that an altercation took place between the injured

Murari Prasad and the accused Sunil Das. Accordingly they went to

the shop and as a result of scuffle the injured Murari fell down in a

ditch.  People  gathered  there  had  pulled  out  the  injured  and

thereafter  the  accused  and  the  injured  went  to  their  respective

houses. They stated that they heard that the accused Sunil Das @

Thumla had inflicted cut injury in the hand of the injured. After 2-3

days  of  the  incident  police  called  them to  the PS  and told  them

about  the  incident  and  also  shown  them  a  dao  and  took  their

signatures in a paper.

14.       These are the evidences adduced by the prosecution side.

From all the evidences it is seen that the witnesses PW 1, PW 2, PW

3,  CW 1 and CW 2 have  stated  that  the  accused Sunil  Das  had

inflicted cut injury on the hand of the Murari Prasad. The MO as PW 4

has also corroborated the same. He stated that he found cut injury in

the left palm and dorsal surface and cut injury in left elbow. He also

found another cut injury about the left elbow. According to him the

weapon was dao. PW 1, PW 2 have also stated that the accused had

caused injury to Murari Prasad by dao. The IO as PW 5 has stated

that he had seized the dao which was used by the accused Sunil Das

in causing hurt to Murari Prasad from the possession of the accused

Sunil  Das.  Sunil  Das in his examination U/S 313 of CrPC has also
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admitted the fact that the IO had seized the dao from him. There is a

slight difference in the depositions of the witnesses regarding the

exact place of incident. But all of them have stated about the same

locality.  The  defence  side  tried  to  bring  some  contradictions  by

leadings some facts which was not in their statement U/S 161 of

CrPC and also that the witnesses from the neighboring houses were

not  examined  by  the  IO,  the  injured  himself  had  not  seen  the

weapon properly, by which the injury was caused to him. But the

main  prosecution  story  that  there  was  an  incident  where  Murari

Prasad sustained injury and the injury was caused by the accused

Sunil Das and that a dao which was alleged to be used for causing

injury  to  Murari  Prasad  was  seized  from  the  accused  Sunil  Das

remained intact. The defence side could not rebut these facts. It is

also pointed out by the defence side that police requisition number

or case number or age of injury etc. were not mentioned in the injury

report. But the evidence of the other witnesses that Murari Prasad

had  sustained  cut  injury  by  dao  is  corroborative  with  the  injury

report. The recovery of the dao from the possession of the accused

Sunil Das is another proof of involvement of the accused Sunil Das

with the incident. The accused Sunil Das had admitted that the dao

was seized from him by police.  There is  no explanation from the

defence side as to why Sunil Das had given that dao to police.

15.   However,  there is  no specific evidence against  the accused

Dilip Das to show that Dilip Das caused injury to Murari Prasad or

that he has no involvement with the accused Sunil Das. Nothing is

found in the evidence that there was any prior meeting of mind of

the two accused to wrongfully restrain or caused injury to Murari.

Thus, the case against the accused Dilip Das is not proved beyond

reasonable doubt.

16. There is also difference as to date of incident. But the date

of  incident  as  stated  in  the  FIR,  the  date  of  examination  of  the

accused as per  injury report  and the date of  incident  as per the
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evidence of IO as well as the CS, CD etc. are same. All the witnesses

many not able to recollect the exact date and it is not so significant

as the memory of everyone to that extent cannot be expected. But

the documentary evidences are corroborative regarding the date of

incident.

16. Again,  from  the  injury  report,  it  is  seen  that  there  is

confusion regarding the nature of injury as no opinion is given by the

MO as to whether the injury sustained by Murari Prasad was simple

or grievous in nature. The MO as PW 4 has also stated that as the x-

ray  report  was  not  furnished,  the  nature  of  injury  could  not  be

ascertained. Under such circumstance it is not proved that the hurt

was a grievous hurt.

17. Considering the aforesaid discussion I am of the opinion

that it is proved beyond reasonable doubt that the accused Sunil Das

had caused injury to Murari Prasad with a dao which is a dangerous

weapon, but is doubtful that whether the said injury was grievous in

nature. As a general  principle, the benefit of doubt will  go to the

accused and I hold that the hurt caused to Murari Prasad is simple

hurt and not a grievous hurt.

18. From the evidence of PW 1, 2, 3, CW 1, and CW 2, it is

seen that Murari Prasad was going to home at the time of incident,

as  a  result  of  the  injury  Murari  Prasad  fell  down.  Thus,  he  was

restrained by that way, from movement, towards his house. Thus, I

hold that on 16.01.2018 the accused had wrongfully restrained the

brother of the informant Sri Murari Prasad, at the public road near

the house of Raj  Kumar Sahani and voluntarily caused hurt to Sri

Murari Prasad, the brother of the informant with a dao which is a

dangerous weapon.

19. From the above discussions I come to the conclusion that the

prosecution has established beyond reasonable doubt the fact that

on 16.01.2018 the accused had wrongfully restrained the brother of
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the informant Sri Murari Prasad, at the public road near the house of

Raj Kumar Sahani and voluntarily caused hurt to Sri Murari Prasad,

the  brother  of  the  informant  with  a  dao  which  is  a  dangerous

weapon. But it is not proved that the hurt was grievous in nature.

Thus, the case is not proved U/S 326 of IPC, rather it is proved U/S

324 of IPC. All  the particulars of the offence of S. 324 of IPC are

present  in  S.326 of  IPC.  For  deciding the offence of  S.324 of  IPC

nothing is to be decided beyond the particulars of S.326 of IPC. The

offence U/S. 324 of IPC is a minor offence than offence charged of in

this  case,  i.e.,  offence  U/  S.326  of  IPC.  Therefore  following  the

procedure  laid  down  in  S.  222  of  CrPC,  and  considering  the

evidences and the submissions forwarded by the learned counsels, I

hold the accused Sri Sunil Das @ Thumla guilty U/S 341, 324

of IPC. The case is not proved against the accused Dilip Das.

 

20.  In  the  interest  of  justice  and  considering  the  nature  of  the

offence,  I  decided  not to release the accused Sri  Sunil  Das @

Thumla  on  probation  of  good  conduct as  it  will  encourage

occurrence of this type of offence in the society and faith of the people

on justice  delivery  system will  be decreased by  such  release.  Also,

there exists every possibility that the accused will commit offence of

the  same  type  without  any  hesitation  if  he  is  so  released  without

allowing him to suffer the consequences of his act. The sufferings of

the injured is also noticeable.

SENTENCE HEARING:

21.    The accused Sri Sunil Das @ Thumla was heard on the question

of sentence. Considering his statement, facts and circumstances of the

case,  the age,  status and the economic condition of  the accused,  I

decided to deal with the matter of the sentence of the accused in a

lenient way. The accused  Sri Sunil Das @ Thumla is sentenced to

simple imprisonment for one month for offence U/S 341 of IPC

and rigorous imprisonment of two years with fine of Rs.500/-

for offence S.324 of IPC, i/d, SI of 10 days.
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22. Following  the  principle  laid  down  by the  Hon’ble  Supreme

Court in Mohd. Akhtar Hussain Alias vs. Assistant Collector of

Customs: AIR 1988 SC 2143: (1988) 4 SSC 183: The sentences

for both the offences will  run concurrently  as acts of  both the

offences  are  result  of  the  same  transaction.

23. The fine  amount  after  realization will  be  given  to  the  injured

Murari Prasad as compensation.

24.   As  per  provision  of  section  428  of  Cr.P.C. the  period  of

detention  already  undergone  by  the  accused  during  investigation,

inquiry  and  trial  of  the  case  be  set  off against  the  sentence  of

imprisonment. 

25. From the above discussions I come to the conclusion that

prosecution has failed to establish the allegations leveled against the

accused Sri Dilip Das. Hence the accused Sri Dilip Das is acquitted

from the case. Bail  bond is extended for next six months. I  set the

accused Sir Dilip Das in liberty forthwith. 

26.  Let the seized dao be destroyed in due course of law.

      

27. Let the free certified copy of the judgment be furnished to

the accused Sri Sunil Das.

Given under my hand and the seal of this Court on this 17th day

of October, 2019.

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Janardhan Prasad, the informant

P.W. 2: Sri Murari Prasad, the injured

P.W. 3: Sri Dinesh Prasad

P.W. 4: Dr. Sudhin Sharma, the MO

P.W.5: Sri Bijay Narayan Dubey, the IO

Witnesses for the court witnesses:

C.W. 1: Sri Moti Sahani

C.W. 2: Sri Kishore Keot

Witnesses for the defence:

Nil

Exhibit:

1. FIR               …….. Ext. 1

2. Medical report …….. Ext. 2

3. Sketch Map          ……..

Ext. 3
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4. Seizure list .…….

Ext. 4

5. Charge sheet …..... Ext. 5

Material Exhibits:

1. Dao ….................MR Ext-1

 

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia
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