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 IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 2639/15

              Under Section 279/337/338/427 of the Indian Penal 

             The State of Assam........................................Complainant

                                      -Versus-

   Sri Debojit Das..........................................Accused person   

Appearance :-

             Sri B.B.Yadav,

  Smt. Jamila Khatun,

             Ld. Addl. Public Prosecutors.......................For the State

             Sri S. Sarma

             Advocate...............................................For the accused

 

          Evidence recorded on         : 26.12.17, 03.02.18, 09.05.18, 
    13.08.18, 11.12.18, 28.08.19. 

          Date of Argument               : 27.09.19

          Date of Judgment               : 31.10.19.
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                                        J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 17-11-2015

Ejahar was lodged by the informant of the case Shri Sudarshan Yadav

before the Officer in Charge, Tinsukia Police Station  alleging interalia

on 15.11.15 while  the family members of the informant were returning

back home from Tinsukia after buying articles/ goods for Chhat puja in

an  auto  rickshaw bearing  registration  No.  AS23AC-5696,  their  Auto

Rickshaw met with an accident near Borah Hundai, Hijuguri, Tinsukia.

The accident took place due to rash and negligent driving by the driver

of  the  auto  rickshaw  and  the  said  auto  rickshaw  dashed  over  the

railway barrier by the side of the road.  After the incident  the accused

fled away from the place of occurence. Hence he filed this case.

                     2. After lodging of Ejahar the same was received and

entered vide Tinsukia P.S.  Traffic Branch GDE No.  340 dated 17-11-

2015 and forwarded to the O/C , Tinsukia P.S. for registering  a case.

Accordingly the  officer-in-charge of Tinsukia P.S registered a case vide.

Tinsukia  P.S  Case  No.  1375/15  u/s  279/338  of  IPC.   The  police

investigated the case and filed charge sheet against the accused Shri

Debojit  Das  u/s  279/337/338/427  of  the  Indian  Penal  Code.  On

appearance  of  the  accused  person,  the  particulars  of  offence  u/s

279/337/338/427 of IPC was read over and explained to the accused,

to which he pleaded not guilty and claimed to be tried. 

        3. The  prosecution  examined  as  many  as  9  (Nine)

PWs including  the  I.O.  The  defence  was  of  total  denial.  Heard  the

argument and perused the evidence on record carefully.
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Points for determination

  4.           The  following  points  are  considered  for

determination of this case:

(i) Whether the accused person Sri Debojit Das

on  15-11-2015  drove  his   Auto  bearing

Regd.No.AS-23-AC- 5696   and  hit  railway

barrier  near  Borah  Hundai  ,  Hijuguri,

Tinsukia by driving the said  auto in rash

and negligent  manner and   endangering

human life so as likely to cause death and

thereby liable to be punished for offence u/s

279 I.P.C?

(ii) Whether the accused person Sri Debojit Das

on  15-11-2015  drove  his   Auto  bearing

Regd.No.AS-23-AC-  5696   in  a  rash  and

negligent  manner  and  caused  hurt  and

grievous hurt to the passengers of the auto

and thereby liable to be punished for offence

u/s 337/338 I.P.C?

(iii) Whether the accused person Sri Debojit Das

on  15-11-2015  drove  his   Auto  bearing

Regd.No.AS-23-AC- 5696   and  hit  railway

barrier  near  Borah  Hundai,  Hijuguri,

Tinsukia by driving the said  auto in rash

and negligent manner and  thereby caused

damage  by  mischief  and  liable  to  be

punished for offence u/s 427 I.P.C.?
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Discussions, Decisions And Reasons Thereof

                5.  The  prosecution  adduced  the  following  evidence

for establishing their case:   

  6. PW-1  Sri  Sudarshan  Yadav,  the  informant  of  the

case deposed in his evidence that on 15.11.15 in between 4:00 pm to

4:.30 pm, while he was at home, one of his co- villager informed him

over mobile that his wife Smt. Rita Yadav, his four years old daughter

Smt.  Isika Yadav,  his brother  Pawan Kr.  Yadav and other  five of  his

relatives  had  met  with  an  accident  and  they  were  taken  to  City

Hospital, Tinsukia.  On getting the information, he immediately went to

City Hospital and came to know from his family members that while

they were returning home in an auto, the auto driver was driving his

auto by one of his hand and holding his mobile by his other hand.  On

reaching Laipuli the said auto hit the railway line and as a result the

said auto rickshaw turned upside down. He lodged the ejahar of this

case before the Officer in-charge of  Tinsukia PS.   Ext.1  is  the said

ejahar and Ext.1(1) is his signature.

7. PW2-  Smt.  Rita  Yadav   deposed  in  her  evidence

that  on  15.11.15  at  about  5  pm  she  along  with  her  other  family

members  namely  Chanda  Yadav,  Rishika  Yadav,  Ranju  Yadav  and

others, all together nine members of their family were returning home

after shopping from Tinsukia town on the occasion of Chhat puja in an

auto  rickshaw.   The  driver  of  the  said  auto  was  driving  his  auto

rickshaw by holding his mobile in his one hand and talking to some

person over the said mobile and by the other hand he was driving his

auto.  When the said auto reached Laipuli, the auto rickshaw hit the

roadside  railway  barrier  post  and  as  a  result  the  said  auto  turned

upside down all the occupants of the said auto sustained injuries over

their bodies. 
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8.  PW3-Sri  Pawan  Kr.  Yadav  and   PW4-Smt.  Ranju

Yadav were passengers of the said auto involved in the accident. Both

these witnesses deposed in their  evidence that when the said auto

reached near Laipuli, the driver of the said auto received a phone call

on his mobile and he started talking  by holding the mobile in his one

hand and holding the steering of the auto by his another hand.  The

auto was in high speed and near Bhai Dealer, Laipuli the driver of the

auto suddenly turned his steering of the auto and dashed with the road

side railway barrier posts as a result the said auto turned turtle.   In

the said accident six occupants of the said auto sustained injury on

their bodies. 

          9.  PW5- Smt. Phulia Yadav and PW6- Sri Rajesh Yadav

were also passengers travelling in the same auto and they deposed in

their evidence that at the time of occurrence she alongwith  her son

Pawan Yadav, her daughter in law Rita Yadav and minor grandson and

grand  daughter  were  returning  home  in  an  auto  rickshaw  after

shopping at Tinsukia market on the eve of Chhat puja.  On the way the

said auto rickshaw turned turtle and fell down on the road, as a result

of which they sustained injury.

 

          10.   PW-7 Sri Bimal Bhadra is a hearsay witness and he

deposed in  his evidence that he worked in a godown as chowkidar

near  Borah  Hyundai,  Tinsukia.   About  3-4  years  ago,  he  heard  an

accident took place on AT, Road near Borah Hyundai, Tinsukia.

11.   PW8-  Sri  Joydev  Ch.  Dey  has  deposed  that  on

15.11.15 he was at City Hospital & Research Centre as a surgeon.  On

that day at about 4.30 pm he attended the following persons who were

escorted by UBC 710 Pinku Khanikar.  He examined :
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i)  Miss  Isika  Yadav,  age  2  years,  D/o  Sudarshan

Yadav, Gobindapur, Tinsukia.  On examination, he found abrasion over

right leg.  Impression –simple injury.

ii) Mr.Rajesh Yadav, age 5 years.  S/o Ramashankar

Yadav,  Gobindapur,  Tinsukia.   On  examination,  he  found  small

lacerated injury over scalp and left eyebrow.  Impression simple injury.

                    iii) Mrs. Rita Yadav, 30 years, W/o Sudarshan Yadav,

Gobindapur, Tinsukia.  On examination, he found fracture left clavicle

and small laceration injury over left ear.  Impression-grievous injury.

                 iv) Mrs. Fulia Devi, 65 years, C/o Ramashankar Yadav,

Gobindapur, Tinsukia.  On examination, he found blunt injury on neck.

Impression-simple injury.

                   v) Mr. Pawan Kr. Yadav, 27 years, C/o Balgira Yadav,

Gobindapur, Tinsukia. On examination, he found abrasion over left leg.

Tenderness on left wrist and left shoulder, impression-simple injury.

                vi) Mrs. Ranju Yadav, 32 years, W/o Ramshankar

Yadav,  Gobindapur,  Tinsukia.   On  examination  he  found  lacerated

injury lower lip and lacerated injury scalp.  Impression- simple injury.

All the cases were given fast aid and referred to LGB Civil Hospital for

further evaluation treatment.  Ext.2 is the medical report.  Ext.2(1) is

his signature.

During cross examination he deposed that he did

not  mention  any  case  No  or  GD  No.  in  Ext.2.   He  did  not  know

personally the persons who were provided treatment by him.  He also

did  not  mention  in  Ext.2  who  had  escorted  the  above  mentioned

persons who were provided treatment by him.  

          12.   PW9- Sri Priyodhar Handique, THE INVESTIGATING

OFFICER of the case deposed in his evidence that after getting the

information  regarding  the  accident,  the  same  was  entered   as  GD

Entry No.302 dated 15.11.2015. After taking the charge of
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 investigation,  PW9 examined the witnesses available in the P.O and

drew a sketch map of the P.O.  Ext.3 is the sketch map and Ext.3(1) is

his signature.  Thereafter, he went to the City Hospital and found the 6

Nos of injured persons into hospital and he recorded their statements.

On 17.11.15 complainant  Sudarshan Yadav lodged an ejahar  before

I/C,  Traffic Branch,  Puranjoy  Borah  and getting the said  ejahar  G.D

Entry  No.340  dated  17.11.15  was  entered  and  the  ejahar  was

forwarded  to  O/C,  Tinsukia  P.S.  The  said  ejahar  was  registered  as

Tinsukia P.S Case No.1375/15 u/s 279/338 IPC and PW9 WAS endorsed

to continue the investigation of the said case.  Ext.1 is the said ejahar

and Ext.1(2)  is  the  signature  of  I/C  Puranjoy  Borah,  Traffic Branch,

Ext.1(3)  is  the  signature  of  Sri  Hironya  Kr.  Borah,  Inspector  O/C,

Tinsukia  P.S.  He  seized  the  said  auto  and  related  documents  in

presence of the witnesses.  Ext.4 is the seizure list and Ext.4(1) is his

signature.  He interrogated the driver of the auto Sri Debojit Das and

after interrogation getting sufficient material against him he arrested

him and later on, released him on bail.  He collected the MVI report of

the said auto and gave the zimma of the said auto to Nanda Gopal Rai.

Ext.5 is the MVI report.  He collected the medical report of the injured

persons  on  03.12.2015.   Ext.2  is  the  said  medical  report.   After

completion of the investigation, he filed C.S against accused Debojit

Das  u/s  279/337/338/427 of  IPC  getting sufficient  materials  against

him.  Ext.6 is the C.S and Ext.6(1) is his signature.     

13. Heard learned Counsel for the accused and learned

Add. P.P. It is reflected from the case record that  the ejahar was lodged

after two days of the occurrence and there is no reason mentioned in

the ejahar regarding delay of two days.  The  railway barrier where the

auto alleged to have collided is not reflected in the Sketch map. The

Investigating Officer did not collect any document from the  owner of

the auto  regarding damaged cause to the auto in terms of money. 
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14.   The Hon’ble Supreme Court in State

of Karnataka vs Satish; (1998) 8 SCC 493, held that the

burden  lies  on  the  prosecution  to  bring  record  on

material  to establish the negligence or rash driving. In

absence  of  any material  on  record,  no presumption  of

“rashness” or “negligence” can be drawn by invoking the

maxim “Res ipsa loquitor” to held the accused guilty.  

In the present case the investigating Officer of the case

PW9 deposed in  his  evidence  that  as   per  seizure  list,  the  Driving

License of the accused was seized on being produced by  one Shri

Subudh Nath Rai and the investigating Officer had filed chargesheet in

the present case against the accused person Shri Debojit Das. None of

the  prosecution  witnesses  had  deposed  that  they  had  seen  the

accused  person  Shri  Debojit  Das  driving  the  auto  on  the  day  of

occurrence.  The same creates a doubt as to who was driving the said

auto at the time of occurrence. Out of nine prosecution witnesses, PW1

Shri Sudarshan Yadav is a hearsay witness. The prosecution witness

PW2- Smt. Rita Yadav, who was one of the passenger of the said

auto could not recognize the accused person who was present in

the court  .  She clearly  deposed during her cross  examination

that she could not identify the person who was driving the auto

on the day of accident.  PW3-Sri Pawan Kr. Yadav and PW4 Smti

Ranju Yadav also could not recognize the person who was driving

the said auto on the day of occurrence. PW5 Smti Phulia Yadav ,

another passenger of  the auto also deposed that  she did not

know  as  to  who  was  driving  the  vehicle  at  the  time  of

occurrence. PW6 Shri Rajech Yadav , who was also one of the

injured deposed in his evidence that he could not say as to how
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 the occurrence took place. His evidence is silent with regard to

any act of rash or negligent act.  PW7 Shri Bimal Bhadra had no

knowledge  about  the  occurrence.  The  other  two  prosecution

witnesses  PW8 Shri  Joy  Chandra  Dey,  Surgeon  and  PW9 Shri

Priyodhar  Handique  (  Investigating  Officer)  are  the  official

witnesses and they deposed in their official capacity. They had

no personal knowledge as to how the occurrence took place. 

15. Considering the above facts, reasons & discussions,

I  find  that  the  prosecution  failed  to  prove  this  case  beyond  all

reasonable  doubt  that  the  accused  was  driving  the  auto  bearing

registration  No.  AS23-AC-5696  in  a  rash  and  negligent  manner

endangering  human  life.  Accordingly,  the  accused  is  acquitted  on

benefit  of  doubt  and  I  exonerate  the  accused  from  the  offence

punishable  u/s  279/337/338/427  of  the  IPC  setting  him  at  liberty

forthwith. The bail bond shall stand cancelled after six months.

  16. This case is accordingly disposed of.

 Given under my hand and seal of this Court on the 31st

day of October, 2019.

         

Dictated and corrected by me.

      (Audri Bhattacharyya)                  (Audri Bhattacharyya )
      Chief judicial Magistrate,                        Chief Judicial Magistrate,

     Tinsukia.                                                   Tinsukia.  
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Sudarshan Yadav.

P.W2- Smt. Rita Yadav.

P.W3- Sri Pawan Kr. Yadav.

P.W4-Smt. Ranju Yadav.

P.W5- Smt. Phulia Yadav.

P.W6- Sri Rajesh Yadav.

P.W7- Sri Bimal Bhadra.

P.W8- Sri Joydev Ch. Dey.

P.W9- Sri Priyodhar Handique.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar,

Ext.2 –Medical report.

Ext.3- Sketch map.

Ext.4- Seizure list.

Ext.5-MVI Report.

              (Audri Bhattacharyya)
                      Chief Judicial Magistrate,
                                                                      Tinsukia.   


