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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 169/2018

            Under Section 379 of the Indian Penal Code

           The State of Assam..........................................Complainant

                                      -Versus-

Md. Washim Mansuri......................................Accused person

Appearance :-

   Shri P.P. Yadav

             Smti Jamila Khatoon,

             Ld. Addl. Public Prosecutor............................For the State

             Smti Anjelina Handique

             Ld. Advocate...............................................For the accused

 

Evidence recorded on        : 07.08.2018, 07.12.2018, 
  07.02.2019, 13.03.2019,  
  21.06.2019.

          Date of Argument              : 11.10.2019

          Date of Judgment              : 16  .10.2019



2

                                     J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 26-01-2018

the complainant Sri Bal Krishna Pandey lodged an  Ejahar  before the

Officer-In-Charge of  Tinsukia police station stating  inter alia that  on

that  very  date  at  about  8.00  am  while  he  was  selling  fish  in  the

market,  someone  committed  theft  of  his  motorcycle  (SUPER

SPLENDOR,  RED  COLOUR)  bearing  Engine  No.  JA05ECE9F04075,

Chassis No. MBL JA05EME9F05064 which was parked in front of Cyber

Café, Tinsukia. Hence, he filed this case. 

                     2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tinsukia P.S. registered a case vide Tinsukia P.S. Case No. 96/18 u/s

379 of  IPC.  The police investigated the case and filed charge-sheet

against the accused Md. Washim Mansuri u/s 379 of the Indian Penal

Code. Summons was served upon the accused person. On appearance

of the accused persons copy was furnished and Charge was framed u/s

379 of IPC which was read over and explained to the accused person,

to which he pleaded not guilty and claimed to be tried. 

 3. The prosecution examined 7 (Seven) Pw.s including

the I.O..  The defence was  of  total  denial.  Heard  the argument and

perused the evidence on record carefully.

Point for determination

  4.    The following points are considered for determination

of this case:

1. Whether  the  accused  person  on  26-01-

2018  intending  to  take  motor  cycle

(Super  Splendor,  Red  Colour)  bearing

Engine No. JA05ECE9F04075 belonging to

the informant, moved it without consent
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of informant in order to such taking and

thereby liable to be punished for offence

under section 379 I.P.C.?

Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidences

for establishing their case:   

  6. PW-1, Sri Lachit Chowhan deposed in his evidence

that on 26-01-2018 at  about  6:00 A.M. he kept his bike in front  of

Subhakaman shop near Tinsukia police station and in front of his bike

the informant also kept his Super Splender bike. At about 9 A.M he

came to know from the informant that his bike was  stolen away by

some miscreants. The infornat searched the said bike here and there,

but  could  not  get.  Thereafter  he lodged ejahar  before  the Tinsukia

police station. 

                      7. PW.2 the informant Sri Balkrishna Pandey deposed

in  his  evidence  that  on  26.01.18  at  about  7  am  he  kept  his  red

coloured  super splender bike near the cyber café, Tinsukia and went

to fish market. After about one hour later he found that his bike was

not at the place  where he had  kept it.  Thereafter he went to the

Tinsukia police station and lodged ejahar about the incident. As the

bike was new so there was no registration nunber. Ext.1 is the ejahar

and Ext.1(1) is his signature. After 3 days police informed him that his

bike was recovered from Sadiya and police called him to the Tinsukia

police station to identify his bike. Accordingly, he went to the police

station and he saw his bike in the police station and identified the said

bike  was  his.  Thereafter,  police  seized  his  said  motor  cycle  in  his

presence. Ext.2 is the seizure list. Ext.2(1) is his signature. Thereafter,

he took the zimma of his said motorcycle as per order of Court. From

police he came to know the name of the accused was Washim Ansari.



4

8. PW.3 Sri Sunil Kr.  Pathak deposed in his evidence

that on 26.01.18 at about 8 am he was at fish market, Tinsukia. At that

time the informant informed him that his bike was kept near the cyber

cafe  of  fish  market  and  the  bike  was  missing  from  that  place.

Thereafter, they searched here and there but they could not find the

same. Later on he filed ejahar in the Tinsukia Police Station. After few

days the complainant  told  him that  his  bike was recovered  and he

went to the Tinsukia police station along with the complainant. 

9. Pw.4  Sri  Amit  Barman  is  a  hearsay  witness.  He

could not depose anything regarding the incident.

10. Pw.5  Sri  Rajesh  Kundu  is  a  seizure  witness.  He

deposed in his evidence that the incident took place on 26.01.2018

and on the next day, police called him to come to the PS. Accordingly,

he went to the PS and from police he came to know that the accused

had stolen  one  motorcycle  from Tinsukia  and police  recovered  one

motorcycle  from  the  house  of  the  accused  person.  He  saw  the

motorcycle at the police station. Police seized the said motorcycle and

he had signed as a seizure witness in the said seizure list. Ext.3 is the

seizure list and Ext.3(1) is his signature thereon.

11. Pw.6 Sri Monu Munda deposed in his evidence that

about one year back he was waiting at Santipur Thana Chariali. At that

time police arrived there and told him that one bike was stolen. Police

took his signature in a paper. Ext.3 is the said paper and Ext.3(2) is his

signature.

12. Pw.7  the  IO  Sri  Horen  Boruah  deposed  in  his

evidence  that  on  26.01.18 at  3.10 pm Balkrishna Pandey lodged a

written FIR to the O/c, Tinsukia PS and at that time in absence of O/c of

Tinsukia PS, SI Ajoy Kumar Das was officiating as O/c of Tinsukia PS

and accordingly he registered a case being Tinsukia PS C/No. 96/2018

u/s 379 IPC. On the basis of the said FIR, the case was  endorsed to

him  for  the  purpose  of  investigation  as  he  was  empowered  to

investigate the case. Ext.1 is the said FIR and Ext. 1(2) is the signature
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of SI Ajoy Kr. Das with his endorsement, which he knew. After taking

the charge of investigation he opened the case diary and recorded the

statement  of  the  informant  who  was  present  in  the  PS.  Thereafter

accompanied  by  the  informant,  he  visited  the  place  of  occurrence

situated in front of Cyber Cafe, Tinsukia near Sani Mandir, which was

shown by the informant. He inspected the place of occurrence being

shown by the informant and drew up the sketch map of the PO. Ect.4 is

the said  sketch map and Ext.4(1)  is  his signature.  He recorded the

statement of witnesses namely Sri Lachit Chowhan, Nageswar Pathak

and  Amit  Barman  at  the  place  of  occurrence.  At  the  place  of

occurrence, a CCTV was lying installed at Cyber Cafe. On the next day,

he  again  visited  the  PO  and  since  the  occurrence  took  place  in

between 7.00 to  8.00  am on 06.01.2018,  the  CCTV footage  of  the

relevant  date  and  time  was  visualized  and  got  prepared  the  CD

Cassette of the CCTV footage.  He seized the said CD Cassette and

photographs in presence of the witnesses. Ext.2 is the seizure list and

Ext.2(2) is his signature. He entered the seized materials into MR No.

24/18.  Material  Exh.  1  is  the  said  seized  CD  Cassette  and

M.Exh.2(1),2(2),2(3),2(4)  and  2(5)  are  the  said  seized  photographs

which  were  seen  in  the  Court.  He  contacted  the  PS  of  this  region

regarding  the  said  occurrence.  Later  on,  he  got  information  from

Santipur OP under Sadiya PS that the person who was visible in the

seized photographs was available at Santipur. Accordingly he went to

Santipur OP and being accompanied by ASI Mani Mech, went to the

house of the accused situated at Santipur 7 No. EX colony and

he found the accused who disclosed his name as Wasim Mansuri.

He  found  the  stolen  motorcycle  (Super  Splender,  Red  Colour

without any registration )at his residence. He tallied the Engine

No. and Chassis No. of the said motor cycle with the FIR of this

case. He interrogated the accused in connection with the said

occurrence and thereafter seized the recovered motor cycle from

his possession in presence of witnesses. Ext.3 is the seizure list

and  Ext.3(3)  is  his  signature.  Ext.3(4)  is  the  signature  of  the
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accused Wasim Mansuri signed in his presence. He brought the

accused along with the seized motorcycle to Tinsukia PS. Again

he interrogated the accused in connection with this case and he

disclosed before him that after getting bail from Tinsukia Court in

another case he was to go to his native place at Santipur, but he

did not go there. On the next day he committed the theft of the

motor cycle and took it to his house. He arrested the accused in

conection  with  this  case.  He  got  the  recovered  motorcycle

identified by the complainant Sri Bal Krishna Pandey. On the next

day,  he forwarded  the  accused through  Court  for  his  medical

examination. As per the order of the Hon'ble Court, he left the

seized motorcycle in zimma of the complainant after obtaining

bond. On completion of investigation of this case, he submitted

charge sheet against the accused Wasim Mansuri u/s 379 IPC.

Ext.5 is the charge sheet and Ext.5(1) is his signature.   

13. Heard the Ld. Counsel for the accused and the Ld.

Addl. P.P. Heard learned counsel for the accused and learned Addl.P.P.

It is reflected from the case record that out of 7 prosecution witnesses

PW7 Sri Horen Baruah is the Investigating Officer of the case and he

deposed in regard to investigation carried out by him in his official

capacity.  PW1 Sri Lachit Chouhan is a hearsay witness and he deposed

that on 26.01.18 at about 9 am he came to know from the informant

that the bike was stolen away by some miscreants.  PW2 Sri Balkrishna

Pandey is  the  informant  of  the  case  and he  lodged the  ejahar   in

connection  with  theft  of  his  motorcycle.   Ext.1  is  the  ejahar  and

Ext.1(1)  is  his signature.  This witness deposed that after 3 days of

occurrence  police  informed  him  with  his  bike  was  recovered  from

Sadiya and accordingly, he went to the PS and identified the recovered

bike.  Police also seized the motorcycle and Ext.2 is the seizure list and

Ext.2(1) is his signature. PW3 Sri Sunil Kr.  Pathak and PW4 Sri Amit

Barman  are  hearsay  witnesses   and  they  remained  silent  in  their

evidence  with  regard  to  involvement  of  the  accused  person  in  the
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commission  of  offence.   PW5-Sri  Rajesh  Kundu  is  also  an  another

seizure list witness and he deposed that he had put his signature as a

seizure witness in Ext.3.  He deposed that police had recovered the

said motorcycle from the house of the accused person and had seized

the said motorcycle.  PW6 Sri Monu Munda also exhibited his signature

as Ext.3(2).  The evidence of  the IO, PW7-Sri  Horen Boruah  is very

important in this regard.  He deposed that at the PO a CCTV was lying

installed and from the CCTV footage of relevant date and time, 5 Nos.

of photographs were developed and the same were seized vide Ext.2.

From the evidence of the IO it is reflected that IO along with ASI Moni

Mech went to the house of the accused situated at Shantipur 7 No EX

colony  and  the  stolen  motorcycle  Super  Splendor  Red  Colour  was

recovered  from  his  residence.   From  the  evidence  of  IO  it  is  also

reflected that he had tallied  the engine No and chassis No of the said

motorcycle with FIR of the case and the said motorcycle was seized

vide Ext.3.  Ext.3 is the seizure list and Ext.3(3) is the signature of the

IO .  As per seizure list Ext.3(4) is the signature of accused person.  As

per  seizure  list  Ext.3  is  the  motorcycle  bearing  Engine  No.JA05EC

E9F04075, Chassis No. MBLJAO 5EME9F05064 which was seized from

the  possession  of  Washim  Mansuri.   Though  learned   counsel  for

defence had questioned the IO regarding the name of the person who

had  developed  the  print  out  of  photographs  and  footage  of  CCTV

camera and as to why the hard disc of computer was not seized, these

are procedural defects and and it cannot lead to disbelieve the fact

with the stolen motorcycle of the informant  was recovered from the

house of the accused person. Moreover, the accused in his statement

u/s 313 Cr.P.C. could not give any reasonable answer to the question

put to him that what he had to say about the occurrence and the fact

that IO had recovered the stolen bike from his residence.  The accused

in his answer simply stated that the bike was not recovered from his

house which is not a reasonable one as the seizure list Ext.3 as well as

evidence of prosecution witness clearly gives a picture that the bike

was recovered from the possession of the accused person.
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14. Considering  all  the  above  aspects  I  find  that  the

prosecution has been able to prove that the accused person namely

Sri Washim Mansuri is directly involved in the commission of theft of

motorcycle of the informant bearing Engine No.JA05EC E9F04075 and

Chassis No. MBLJAO 5EME9F05064 and he is convicted u/s 379 IPC .

Heard  the accused person Md.  Wasim Mansuri   on the

point of sentence. I find that the same attracts no benefit u/s 3/4 of

Probation of Offenders Act.  The accused person could have avoided

the whole situation. However,  the accused pleaded leniency stating

that he did not commit any criminal offence earlier and that he has

liabilities to  look after his other relatives as he has his wife and small

children. 

Accordingly,  I  sentence  the  convict/accused  person  Sri

Washim Mansuri to undergo R.I. for 2 (two) years for offence u/s 379 of

IPC  and  to  pay  fine  of  Rs.  1,000/-  (Rupees  One  Thousand)  and  in

default of fine, to undergo S.I. for another one month.

The  period  of  detention  already  undergone  by  the

accused person shall be set off against the substantive sentence.

The fine imposed by sentence, if paid or realised, shall be

deposited at Government Treasury. Zimma of the seized motor cycle is

made absolute in favour of the informant.

A  free  copy  of  judgment  be  furnished  to  the  accused

person.

        15.  Given under my hand and seal of this Court on the

16th  day of October, 2019.

Dictated and corrected by me.

       (Audri Bhattacharyya)                       (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Lachit Chowhan,

P.W2- Sri Balkrishna Pandey,

P.W3- Sri Sunil Kr. Pathak,

P.W4- Sri Amit Barman,

P.W5- Sri Rajesh Kundu,

P.w6- Sri Monu Munda,

P.w7- Sri Horen Boruah, I.O.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar.

Ext.2- Seizure Memo.

Ext.3- Seizure memo.

Ext.4- Sketch map.

Ext.5- Charge sheet.

                

              (Smti Audri Bhattacharyya)        
 Chief Judicial Magistrate,

    Tinsukia. 


