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IN THE COURT OF THE ADDL. DISTRICT &  SESSIONS  JUDGE CUM

SPECIAL JUDGE-2 (FTC) (POCSO) :: :: TINSUKIA

District: Tinsukia

Present: Md. A. Hakim,
Addl. District &  Sessions  Judge
cum Special Judge-2(FTC),
(POCSO)Tinsukia.

POCSO Case No.  23(T)/18
U/s 354 IPC & Sec. 10 of POCSO Act

        The State of Assam

             ......................... Complainant.

-Versus -

                          Sri  Bijen  Tanti 

S/o- Lt.  Sadasingh Tanti,

Of  village - 2 No. Lesenga  Bangali  Gaon,

P.S-  Makum

District- Tinsukia, Assam.

                     .......................... Accused.

Appearance:

Sri B.L Agarwal
Spl. Public Prosecutor .................................For the Complainant

Sri  S. Sarma,  
DLSA appointed Advocate................................................... For the accused.
                                          

Date of Argument: 19.10.2019.

Date of Judgment: 30.10.2019.
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J  U  D  G  M  E  N   T

1.         The  prosecution  case in brief as it transpire from the bare perusal of

the FIR  is  that  on   05.06.18 at about  9 AM while  the informant and his wife

were  not  at home, the accused Sri  Bijen  Tanti who was his relative  brother

had  induced  his five  years old  minor daughter  by  giving  cake and  money

and  outraged her modesty and  tried to  commit sexual assault on her.  As

the elder  daughter  of  the informant  had  raised  alarm the  accused  fled

away.  Though  the  informant  had tried  to   apprehend the  accused  but  he

failed.  The accused  had committed such sexual assault  more  than once on

the minor daughter of  the  informant.  Hence, the informant has  prayed  for

doing  the  needful. 

2.          Receiving the FIR, Makum P.S. being no. 113/18 registered a case and

investigated the matter and on completion of the investigation, charge sheet

was submitted against the accused and forwarded to face the trial.   

3.         Upon  receiving  the  record  and  appearance  of  the accused in this

court and upon hearing both sides and considering the materials on record

charges   u/s  354  of  IPC  &  U/s.  10  of  POCSO  ACT   have   been  framed,

particulars  of  which  on  being  read  over  and  explained  the  accused  has

pleaded not guilty and claimed to be tried.

4.         During trial, prosecution examined eight (8) witnesses. The   accused

is examined u/s 313 Cr.P.C  and  his  plea is of  total  denial.  

5.         I have heard argument put forth by the ld. Counsel for both the sides

as well as gone through the entire materials available on record.

6. POINT FOR DETERMINATION :-

(i) Whether the accused  on 05.06.18 at  about  9 a.m at

Lesenka   Bangali   Gaon  under  Makum  P.S   in   the

district  of  Tinsukia  had  outraged  the modesty of the

minor daughter  of  the informant, by applying force on

her and and thereby committed an offence punishable
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U/s.  354 of IPC? 

 
(ii)  Whether the accused  on the  same  day,  time  and

place   had   committed  sexual  assault  and   thus

committed more  than once such  sexual  assault on

“Miss  X”  (victim),  aged  about   5   years,  the minor

daughter  of  the informant and thereby committed an

offence punishable U/s.  10 of POCSO ACT?

DISCUSSION,  DECISION AND REASONS  THEREOF:

 

7.         P.W.1, Sri Gautam  Tanti  has  stated  that  accused   is his younger

step  brother.   Victim  is  his daughter.   She  is aged  about  5 years.

Incident  took  place  nearly 5  months  back. She  alongwith  his wife   had

out  of  his house at about  8 AM to  attend  a  meeting.  At  that  time  his

elder  sister  Naina  Tanti  aged  about  13 years,  the  victim  aged  about

5  years  and  the  accused  were  at  home. After  one  hour  or  so  his

wife  returned  home  as  she  had  forgotten  to  bring  her  PAN  card. After

10  minutes   she  returned   to  the  meeting  and  told him  that accused

Bijen  Tanti  had  tried  to sexually  assault the  victim. She  told  him, that

the  incident  was   seen  by  his  elder  daughter Naina  and  Naina  raised

alarm,  where upon  the  accused  fled away. Thereafter  he searched  for

Bijen  and  found him in  Makum  in  a  Pharmacy  where  he  used  to

work.  There  he  slapped  him. On  the  next  day  he  interrogated  his

daughter  in  presence  of  Bijen  and  when  they  confirmed  about  the

incident, he lodged  the ejahar.  Ext. 1 is  the  Ejahar,  Ext. 1(1)  is his

signature. He had  got  it  scribed  by  somebody  who sits in  the  Police

station. The  ejahar  was scribed as  per  her version. Police  has   seized

one  bottle  of  scent  which  was  given by  the  accused  to his  elder

daughter, Naina Tanti and birth  certificate  of  the  victim. Ext.  2 & 3 are

the  seizure-lists,  Ext. 2(1) &  3(1)  are   his  signatures. Thereafter  the

victim  was  sent  for  her  medical treatment. 

8.          In Cross-examination  he  has  stated  that  he  does  not  know   how

to  read  and  write Assamese  well. He  does  not  know  the  contents  of

Ext. 1. He  do  not  know  the  date  of  birth  of his  any  of  his  daughters.

As  he  does  not  know  the date  of  birth  of his daughters, he has  told
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the   date  of  birth  of his daughters   on  presumption. He  does  not  know

the  contents  of  Ext. 2  &  3 and  he puts his signatures  on  Ext. 2 &  3

as  directed  by  police. Today he has not  seen  the  seized articles in  the

Court. Accused  always  goes  to  his  work. 

9.          He  denies the  suggestion  that  he  did  not state  before  the  police

that  his  wife  returned  home  to  take    her  PAN  card. He  denies the

suggestion  that he  did  not state  before  the  police  that  his  wife told

him  that  the  incident  was   seen  by  his elder  daughter Naina  and

Naina  raised  alarm,  where upon  the  accused  fled away. He  denies the

suggestion  that he did  not state  before  the  police  that thereafter  he

searched  for  Bijen  and  found him in  Makum  in  a  Pharmacy  where  he

used  to work. There  he  slapped  him. He  denies the  suggestion  that  he

did  not state  before  the  police  that on  the  next  day  he  interrogated

his daughter, the  victim   in  presence  of  Bijen  and  when  she  confirmed

about  the  incident,  he  lodged  a  case about  the  incident  in  the  P.S.

He   did  not  see  the incident. He  denies the  suggestion  that he deposed

falsely  that  when  he  asked   the  victim  she  confirmed  the  incident.

He  denies the  suggestion  that he deposed  falsely  that  the  accused

tried  to  sexually  assault   the  victim.   He  denies the  suggestion  that

he  has falsely  implicated  the  accused  Bijen  Tanti  in  this  case.

10. P.W.2, Miss Naina  Tanti has  deposed  that  victim is  her  younger

sister. Accused   is her paternal  uncle.  Incident  took  place  nearly 6

months  back. On  the  date  of  incident  at  about  9  AM  her parents had

gone  to   attend  some  meeting  and  she was  at  home  alongwith  the

victim and  the  accused. At  about  9  AM  the  accused  called   the  victim

to  take  cake.  She  alongwith  the  victim   went  to  the  room  of  the

accused  to  get  the  piece  of  cake.  She came  out  with  the cake. She

came  out. The victim  remained  there. At  that  time   the  TV  was  on  its

full  volume.  But  somehow she heard  the  scream  of her  sister, she

entered  the  room  and  saw  that the  pant  of  victim  was  removed and

also  the  pant  of  accused. Then  she asked  the  accused  as  to  why  he

is  doing. He  replied  that  he  was  doing  nothing.  Thereafter she  came

out   of  the  room  to  call  the  neighbouring  people  and  seeing  which

the  accused  fled  away. After  the   incident  the  her mother  also  came
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to  home she  told  about  incident  to  her.  Thereafter  her  mother  went

away.  On  the  same  day when  her parents  had  went  gone  to  attend  a

meeting  the  accused  had  given  her a  bottle  of scent  to  her. The

bottle of scent   was  later  on  seized  by  the  police.   Ext. 3  is  the

seizure-list  by  which  Scent  bottle  was  seized. Ext. 3(2)  is her signature.

11. In Cross-examination  she  has  deposed  that  their house  and  the

house  of  the  accused are  separate. The  distance   between  their house

and  accused's house  is  about 15 feet. On  the  day  occurrence, T.V  was

on  in  the  house  of  the  accused.  The  victim  was  wearing  a  black

colour  flock. He  cannot  say  the  colour  of  pant  worn  by  the  victim  on

the  day  of  occurrence.   She  denies the  suggestion  that she did  not

state  before  the  police  that  “On  the  date  of  incident  at  about  9  AM

her parents had  gone  to  attend  some  meeting  and she was  at  home

alongwith  the  victim and  the  accused. At  about  9  AM  the  accused

called   the  victim  to  take  cake. She  alongwith  the  victim   went  to  the

room  of  the  accused  to  get  the  piece  of  cake.  She came  out  with

the cake.  She came  out. The victim  remained  there. At  that  time   the

TV  was  on  its  full  volume. But  somehow  she  heard  the  scream  of

her  sister,  she  entered  the  room  and  saw  that the  pant  of  victim

was  removed and also  the  pant  of   accused. Then  she asked  the

accused  as  to  why  he  is  doing. He  replied  that  he  was  doing

nothing.   Thereafter   she  came   out    of   the   room  to   call   the

neighbouring  people  and  seeing  which  the  accused  fled  away. After

the   incident  the her mother  also  came  to  home  she told  about

incident  to  her. Thereafter her  mother  went  away.  On  the  same  day

when  her  parents  had  went  gone  to  attend  a  meeting  the  accused

had  given  her  a  bottle  of  scent  to  her”.  She does  not  know  the

contents  of  Ext. 3. She puts  her signature  on  Ext. 3  on being  directed

by  police.  She  denies the  suggestion  that she deposed  falsely  before

the  court  that  as  the  complainant  is  her father  and  the  victim  is  her

sister. 

12.  PW.3,  Dr. Sushmita  Dey On 07.06.18  she  was  working  at  Hapjan

PHC  as    Medical  Officer.   That  day  at  about  10:35 AM she examined

the  victim (X) in  connection  with Makum P.S   case  no. 113/18 U/s. 354
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IPC r.w  Sec.  10 of POCSO  Act. The  victim was escorted  by  WHG Motila

Duwara  and  her  mother  Punam  Tanti and  her  elder sister  Naina  Tanti.

The  consent  for  examination  was  obtained  her  mother  and the  victim

was  examined  in  presence  of staff nurse  Monika  Katowal  and the

mother  of  the  victim.  The  menstruation  period  of  the  victim  was   not

started  yet. Naina  Tanti the  elder   sister  of the victim  has  given  the

history that  insertion  of  penis  was  attempted. On  examination  she

found  as  follows  : 

General  configuration  &  Development :  Normal.

Mental  State  :  Normal.

Height – 99 Cm. Weight -  14  Kg. Total  teeth  15.

    Abdomen -  normal,  Scar  from  previous skin  lesion  present.

Breast,  Areola,  Nipples  and  Scalp  hair – normal.

Public   hair and axillary hair - not present.

Genital  including labia  majora  and  labia minora -  normal. 

Hymen -  intact.

Vagina -  redness present  but no bleeding  or  discharge  seen.

Uterus – not  palpable  per  abdomen.

Vaginal  discharge/bleeding  -  absent.

Fourchette -  normal.

Injury  on   the  body  other  than  genital -  not  found. 

As per  Radiological  examination report  given  by  Radiologist of

Tinsukia Civil  Hospital  her age  is  between  3  to 6  years.

Laboratorical  examination  of  vaginal  smear  not   taken. 

Opinion :  Rape  cannot  be  ascertained. No  violence  marks  in

body  and private  parts. Age -   3 to   6  years (According  to  X-ray).

Redness  present in  vagina  but no  bleeding  or  discharge.

The  redness  per  vagina  can  be  due  to  the  history  given  to her

or  it may  be  due  to genital  infection  if  present.

Ext. 4  is  the Medical Report,  Ext. 4(1) is her signature. 

Ext.  5 is  the Report   of  the Radiological. 

13. In  Cross-examination  the PW.3 has  stated  that the  redness  in

vagina  may  be  caused  due  to itching. The  name  of  the  person  who
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had identified  Naina  Tanti  is not  mentioned  in her report. The  name  of

the Naina  Tanti  is  mentioned  within bracket. She  denies  the  suggestion

that Naina  Tanti  did  not  give any  history  to her in  connection  with  this

case.

14. PW.4, Smt. Punam  Tanti  has  deposed  that  victim is  her daughter.

Bijen  Tanti  is  her brother-in-law  being  the  younger  brother  of  her

husband. Incident  took  place  nearly 9 months  back. On  the fateful  date

of  incident  at  about  8  AM she alongwith  her husband  went to attend

some  meeting  and  leaving  behind  her two  daughters  at home.  The

accused  was  also  at  home. When  she   was half way,   somebody

advised  her  that  PAN  card  is  also  essential  so  she returned  back

home  to  bring  the  PAN  card.  When  she reached  home  she found  her

both  the  daughters  were  weeping. The  elder  of  the  daughter, Naina

told  her that  the   accused  has  given  her  cake  to  eat  and  she  had

come  out  of  the  room  to  drink water,  the  accused  has  removed  the

pant  of  the  victim  and  the  accused  had  tried  to  insert his penis  in

the  person  of  the  victim.  When  Naina  raised   alarm  the  accused

went  away. She  came  out  of  the  house  and  went  to  attend  the

meeting. Then  she  told  about   the  incident  to  her  husband.    M.  Ext. 1

(under  objection  from  defence  side) proved  in  original  is  the  birth

certificate  of  the  victim.

15. In Cross-examination  she  has  stated that it  is  true  that  she  did

not state  before  the  police  that “On  the fateful  date  of  incident  at

about  8  AM she    alongwith  her  husband  went to attend  some  meeting

and  leaving  behind her    two  daughters  at home.  The  accused  was

also  at  home. When  she was  half  way   somebody  advised  her  that

PAN  card  is  also  essential  so  she  returned  back  home  to  bring  the

PAN  card.   When  she   reached  home  she  found her     both   the

daughters  were  weeping. The  elder  of  the  daughter, Naina  told  her

that  the   accused  has  given  her  cake  to  eat  and  she  had  come  out

of  the  room  to  bring  water,  the  accused  has  removed  the  pant  of

the  victim  and  the  accused  had  tried  to  insert  penis  in  the  person

of  the  victim.  When  Naina  raised   alarm  the  accused  went  away. She

came  out  of  the  house  and  went  to  attend  the  meeting. Then  she
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told  about   the  incident  to  her    husband”.   

16. After  knowing  about   the  incident she  straightway  went  to  the

meeting  without  caring to  inform  any  one. And  on  the  next  day  she

informed  the  matter  to  the  police. She  denies  the  suggestion  that she

has cooked  up  a  story  and  adduced  false  evidence.  

17. PW.5, Victim X has answered  the  following  preliminary questions

put  to her.

What  is  your  name? : She  disclosed  her  name

In  which  class  do you  read? :  Class  I

Who  takes  your  class?  : Mina  Baideo.

How  many  students  are  there  in  your  class? :  many.

After  being  satisfied  that  the  witness  is  able  to  give

rational  answers  to  the  questions she  is  examined, no  oath

is  administered.

18. The Victim girl has deposed that accused is  her  paternal  uncle.

Many days  ago  when  she was alone, the  accused  removed  her pant

giving  a  cake  to  her  and  told  her  that  he   will  give  her some  money.

19.  In Cross-examination  the  PW.5  has  denied  the  suggestion  that

the  accused did not   remove   her  pant and  did  not  give her  a  cake  to

eat and  told  her that  he  will  give  her  some  money. 

20.  P.W.6, Sri Moniram Sawashi   has  deposed  that   he knows  the

accused,  Bijen  Tanti. He also  knows  the  victim. The  Incident  took  place

nearly  10  months  back. He came  to know   about  the  incident   from

the victim  and her  elder  sister.  At  that  time  he was  not present along

with his  wife.  On  being  asked  victim  told  his wife  that the  accused

had   committed  rape  upon  the  victim. Thereafter  they went  to  the

house  of  the  victim  and  found  that the  accused  in  the  meantime  had

fled  away. Since  the parents  of  the  victim were  not  at  home  they

returned  back to  their home.  

21.   In cross-examination he has  deposed  that  the  victim did  not tell

anything  regarding  the  incident to him  and his  wife. He  did  not  state
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before  police  that they  went  to  the  house  of  the  victim  and  found

that the  accused  in  the  meantime  had  fled  away. He  denies  the

suggestion  that they  did  not go  to  the  house  of  the  victim. . He

denies  the  suggestion  that the accused  did  not  flee  away  in  the

meantime from  the  house  of  the  victim.  

22. P.W.7,  Smt. Chanda Sawashi  has  deposed  that   she knows the

accused,  Bijen  Tanti.   She also  knows  the  victim. The  incident  took

place  nearly  3-4 months  back.  She came  to know  about  the  incident

from  the victim  and her  elder  sister.  At  that  time  the  victim  was

crying. At  that  time she  was   at  home  with  her husband. They told her

that  the  accused  had  disrobed  the  victim. She   advised them  to

remain  in her house  till  their  parents  return.         

23. In  cross-examination  she  has   deposed   that  the   victim is   her

neighbour. The  victim did  not tell  her anything  regarding  the  incident.

She  denies  the  suggestion  that she did not  state  before  police  that

when the  victim came  to their   house,  she  was  crying. She  denies  the

suggestion  that she  did not  state  before  police  that the  victim and  her

elder  sister  had  told  her  that  the  accused  had  disrobed  the  victim.

She  denies  the  suggestion  that  the  victim  and  her  sister  did  not

come  to their house  and told  her that the  victim  was  disrobed  by  the

accused. 

24. PW.8,  Sri Chandan Das (SI) has  deposed  that   on 06.06.18  he was

attached  to Makum  Police  Station. On that  day one Gautam  Tanti lodged

a  written  ejahar at  the  police  station  stating  that  on 05.06.18 at  about

9 PM Bijen  Tanti (who is the  related  brother of  the informant) tried  to

molest  his  5 year  daughter  Smt. “X” while  nobody  was  there  at  home.

It  was  also  stated  that  the  accused had committed such  act  on  many

occasions  earlier  also. On  receipt of  the Ejahar  Sri  Bhaskar  Saikia , the

then  O/C  Makum P.S  registered P.S  case no. 113/18  U/s. 354 IPC r.w  10

of  the POCSO  Act  and  entrusted  him  to  investigate  the  case. Ext. 1 is

the  said  Ejahar. Ext. 1(1)  is  the  signature  with endorsement  of  Sri

Bhaskar  Saikia, the  then  O/C,  Makum  P.S. He is  conversant  with his

signature. The  complainant  had  come  to  the police  station  alongwith

with  the  victim.  The  victim  being a  female  child, he changed  his dress
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to  uniform  to  civil. He  interrogated  the  victim and  the  complainant.

The  complainant also had  brought  with him  one stay long  spray of  black

colour  which  he  seized  vide  Ext. 3.  Ext. 3(3)  is  the  signature. He  also

seized one  birth  certificate being  produced  by  the  complainant vide

Ext. 2. Ext. 2(2) is  his  signature. As  per  birth  certificate  the  date of  the

victim is  13.11.12.  Thereafter  he   recorded  the  statements   of   the

witnesses  namely,  Sri  Gautam  Tanti,  Sri  Nena  Tanti.  Thereafter   he

forwarded  the  victim  girl  to Hapjan PHC  for her  medical  examination.

Since it  was  8:35 PM of  the night  and  since  there  was  no  female

doctor  was  available  at  the Hapjan PHC,   the  victim  was   referred  to

Tinsukia  Civil  Hospital, Tinsukia for her  medical  examination. The   victim

was  reluctant to  go  to  Tinsukia  at  those  odd  hours,  so  he sent  the

victim  to   Tinsukia Civil   Hospital,  Tinsukia on  the  next   day.  In  the

meantime  he went  in  search of  the  accused  and  apprehended him in

front  of  the  Vision Industries under  Makum P.S and   kept  him under

safe  custody  for  interrogation. On  the  next  day, i.e.  07.06.18,  after

medical examination  of  the  victim  he sent  her  to CWC  and  thereafter

produced  the victim for  recording her  statement  U/s. 164 Cr.P.C. On  the

same  day, he   arrested  the  accused  and forwarded  him to the  judicial

custody. On 07.06.18, he visited the place of  occurrence  and prepared  a

rough  sketch map.  Ext.  6  is   the  said   sketch map.  Ext.  6(1)  is   his

signature  and  also  recorded  the  statements  of  the  witnesses namely,

Smt. Punam Tanti, Sri Moniram Sawashi, Smt. Chanda  Sawashi. Thereafter

he  collected  the  medical  report  and  the  statement of  the  victim  U/s.

164 Cr.P.C. Ext. 7 is  the  statement of  the  victim. And  thereafter finding

sufficient  material  against  the  accused, he  submitted  charge-sheet

U/s. 354 IPC  r.w 10 of POCSO Act. Ext, 8  is  the  charge-sheet, Ext. 8(1)  is

his signature.

25. In Cross-examination the PW.8 has  deposed  that he  took  up  the

charge  of  investigation  of  this  case on 06.06.18  at about 8:30 PM. In

the sketch map  he has  shown he  has marked “A” but have  not  given  the

details  thereof. He   has  not   mentioned  as to  whose  house the place

marked “A”. The  case  no. is  also not  mentioned in Ext. 6. The incident

had  taken place  in  the  living  room  of  the  accused person  which is

adjacent  to  the  house  of  the  complainant, however,  these   facts  are
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not  mentioned  in  statement  though  he has  recorded  in  his C.D. he did

not  seize  any incriminating  material  from  the  place  of  occurrence.  He

did  not  seize  the  wearing  apparels  of  the  victim. 

26. The  witness, Gautam Tanti  did not  state  before him  that his  wife

returned  to his  house  as  she  forgot  her PAN  card. This  witness  also

did not  state  before  him  that   Nena  Tanti  had  seen  the  incident  and

she  raised  alarm,  the  accused  fled  away.  This  witness  also  did not

state   before  him   that   he  had  searched  for   the   accused  and

ultimately  found him  in  a  Pharmacy. This  witness  also  did not  state

before  him that the  fact of  the incident  that confirmed  by the  victim in

presence  of  the  accused. 

27. The  witness  Smt. Nena  Tanti did not  state  before  him exactly in

the  words “On  the  date  of  incident  at  about  9  AM  her  parents had

gone  to   attend  some  meeting  and  she  was  at  home  alongwith  the

victim and  the  accused. At  about  9  AM  the  accused  called   the  victim

to  take  cake.  She  alongwith  the  victim   went  to  the  room  of  the

accused  to  get  the  piece  of  cake.   She came  out  with  the cake.  She

came  out. The victim  remained  there. At  that  time   the  TV  was  on  its

full  volume. But  somehow  she   heard  the  scream  of her  sister,  she

entered  the  room  and  saw  that the  pant  of  victim  was  removed and

also  the  pant  of  accused. Then  she  asked  the  accused  as  to  why  he

is  doing. He  replied  that  he  was  doing  nothing.  Thereafter  she  came

out   of  the  room  to  call  the  neighbouring  people  and  seeing  which

the  accused  fled  away. After  the   incident  her  mother  also  came  to

home. She told  about  incident  to  her.  Thereafter  her mother  went

away.  On  the  same  day when  her parents  had  went  gone  to  attend  a

meeting  the  accused  had  given  her a  bottle  of  scent  to  her”. 

28. The  witness  Smt. Chandana  Sawashi did not  state  before  him

that  the  victim  was  disrobed  by  the  accused  and  the  victim  also

came to  her  house on  the  date of  occurrence.  

29. He  denies   the   suggestion   that   he  has  not  conducted   the

investigation properly  and  submitted  charge-sheet  against  the  accused.
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30. With regard  to  the  point  for   determination  Ld. counsel for the

defence has  pointed out (i) that the prosecution has failed to prove that

the has  committed aggravated sexual  assault on  the  victim  girl. (ii) that

the prosecution  story  is  concocted  and  manufactured  as  it  is  proved

by  the  fact  that   the  FIR  was  lodged in  delay  of  one  day. (iii)  that the

statements of  the witnesses  are  proved  contradictory  and hence,  cast

a  doubt  about  the authenticity of  the prosecution  story. (iv)  that no

independent  witnesses  has   supported  the    prosecution  story. Hence,

it  cast  a  doubt  about  the authenticity  of  the  prosecution  story. The Ld.

Defence  counsel   has  submitted  and  prays   that  the  accused  be

acquitted  on  benefit of  doubt.

31. In  reply  Ld. P.P has  submitted that Prosecution  has  succeeded  to

prove the  case  beyond  reasonable  doubts.  It  is  pointed  out  that  as

the accused  had  escaped  and  the  complainant  tried  to  ask  the

matter  to  him, the filing  of  the  FIR  was  delayed  which  is  quite

natural. So  far  the  contradiction  of  the   statements  of  the  witnesses

is  concerned it is  seen  that  the  defence  side  has  failed  to prove  any

vital   contradiction  in  the  statement  of   the  witnesses. The  minor

contradiction  which  is   occurred  during  cross-examination  is  of  no

importance as  the  victim  girl  alongwith  her  elder  sister  and  the

independent  witnesses,  no.  PW.7   and  Medical   Evidence  have

corroborated  each  other  and  thus  the Prosecution  story  becomes

reliable  and  believable. There  is  no  evidence why  the  victim  or  the

complainant  would  lie   against  the   accused  persons. Hence,  the  Ld.

P.P has   prayed to punish  the  accused  in  accordance  with  law.

32. Upon   hearing  both  sides,  I   have   gone  through  the material

evidence  on  record and  found  that  the  alleged  incident  had  occurred

on  05.06.18  at  about   9 AM. But  the  FIR  was  lodged  on  06.06.18  at

about  8:30 P.M. From  this  fact  it  is  crystal  clear  that   the  FIR  was

lodged  about  one  day  delay. But  from  the  facts  and  circumstances  it

is  apparent  that  the  alleged  incident  was occurred  by the  accused

person who in  relation  was the  brother  of  the  complainant. From  the

evidence  of  the  PW.1, PW.2, PW.4, PW.5  & PW.7  it  has  come  to  light

that  at  the   time  of  alleged  incident,  the parents  of  the  victim  girl
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were not  at home.  Although  the  PW.1 & PW.4 have  deposed  that  the

PW.4  returned  home  to   take  her  PAN  card  and then  she  came  to

know  about   the  fact  of  alleged  incident  is  proved  contradictory  by

the   defence  side. Hence,  the    statement  becomes  doubtful. But if  we

see  the    Prosecution  story  as  a  whole  it  is  proved  that   at  the  time

of  the  alleged  incident  the parents  of  the  victim  girl    were  absent.

From  the  evidence  of  the  Complainant  and  FIR it  is  proved  that  there

is  no  plausible  explanation  of reason of delay  in  lodging  the  FIR. But

considering  the   nature  of  the  alleged  incident  and  as it  is  mentioned

by  the  complainant  in  the   FIR  that  since  long  days  such  alleged

incident  is   committing  by  the  accused person  and  as  the  complainant

has  tried  to  interrogate  the  accused, who  eventually  escaped, I am  of

the  considered  opinion  that although  there  is  delay  in  lodging  the

FIR,  the   defence   side  could  not   create  any  doubt   about     the

truthfulness  of  the   prosecution  story. Hence, I am  of  the  opinion  that

what   the  delay  is  occurred  is  not  fatal  to  the prosecution  case taking

into  account of  all  facts  and  circumstances  of  the  instant  case. 

33.  With  regard  to  the  contradictory  statements of  the  witnesses,  I

have  gone  through the  testimonies  of   the  witnesses.  PW.8  (I.O)  has

proved the  statement of  the PW.1, PW.2 contradictory. As  the  PW.4  has

stated  during  her  cross-examination  that  she  did  not  state  before  the

police   about   her   statement   recorded  in   examination-in-chief   her

statement  in   examination  in  chief   becomes improved   statement,

hence,  becomes  doubtful. But  the  defence  side   has  failed  to  prove

contradiction  in   the  statement   of   the   victim(PW.5),  PW.6  &   PW.7.

Although, the  defence  side  has proved  the  statement of  PW.1, PW.2,

PW.4  contradictory  but the contradiction is  not  so  vital. Defence side has

failed to prove contradiction  with  regard  to   the allegation  of  sexual

assault  on  PW.5. PW.5  has  deposed  that  the accused  had  removed  her

pant which  is   corroborated  by  the  PW.4,  who  is  the eye witness  to

the  alleged   incident. Apart  from  this  the  PW.5  has  stated  before  the

Magistrate  statement  recorded  U/s. 164 Cr.P.C  that the  accused  had

offered  her  cake,  put of  her  clothes  and  touched  her anal  and  the

accused  himself  also  put off  his  clothes. From  this  evaluation  of  the

statements of  the  witnesses, it is proved  that  although  the  defence
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side  has  succeeded  to prove  contradiction in  the  statements of  the

witnesses,  yet  it  can  be  held  that  those   contradiction  are  not  so

vital to  dent  in  the  prosecution  story. 

34.  Here I would like to cite the case of   Ashok Kumar vs. state of

Haryana 2010 (3) Criminal Ruling 90 (SC) wherein Hon’ble Supreme

Court  has  observed that  it  may  not  be  possible  for  witnesses  to  make

statement which would be absolute reproduction of their earlier statement

or  line  to  line  or  minute  to  minute  correct  reproduction  of  occurrence

/events. Court has to adopt a reasonable and practicable approach and it is

only  material  or  serious  contradictions/variations  which  can be  of  some

consequence  to  create  a  dent  in  case  of  prosecution-  statements  of

witnesses  must  be  appreciated  and  dealt  with  by  court  upon  their

cumulative reading.

35. So far the testimony of the victim girl  alone is concerned  Hon’ble

Supreme Court  of  India in the case of  State of  Himachal Pradesh vs.

Asha Ram, (2005) 13 SCC 766) has opined that the testimony of the

prosecutrix alone can form the basis of conviction if it inspires confidence

and is found to be reliable.

36.  In the instant case the victim girl (PW 5) is corroborated by the PW 2

elder  sister,  PW  7  the  neighbour  and  the  medical  report  (Ext.4).  The

statement of the Victim girl before the magistrate recorded U/S 164 Cr.P.C

is also corroborated by the material circumstances. The defence side could

not create any doubt that the victim girl (PW 5) was tutored to frame the

accused due  to  some animosity.  In  view of  all  facts  and circumstances

discussed above the prosecution story becomes reliable and believable. 

37. With  regard to  the   independent  witnesses, I have  found  that

PW.6 and PW.7 are  the  independent witnesses. PW.7,  who  is  the  wife of

PW.6  and neighbour  of  the victim  girl  has  deposed  that after  the

alleged  incident  they  came  to  know  about   the  fact of  sexual  assault

to  the  PW.5. PW.7  has without  any ambiguity  deposed  that at  that  time

the  victim  was  crying. The  PW.2  and  PW.5 have  told her  that  the

accused  has  disrobed PW.5 and  then PW.7 has  advised  them to  remain
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in  their  house  till  their  parents returned. The  defence  side  has  cross-

examined  the  PW.6 & PW.7   and   tries   to   prove   their   statements

contradictory  but  of  no   avail.  The  evidence   of   the   independent

witnesses, PW. 6 & PW.7  proved the  authenticity  of  the  prosecution

story.

38.  In the instant case the victim girl had unsuspectingly and innocently

went to the room of the accused. She had no reason to fear as the accused

was the relative uncle of her. In the present case in hand, the minor victim

is very innocent. To fulfil his lust the accused had lured her by giving cake.

She was disrobed and the accused had also put off his clothes as per the

version of the victim girl given before the Ld. Judicial Magistrate. The PW 7

who was the neighbour went to the place of occurrence and saw the victim

girl  was crying and then she asked them to wait till  their parents came

home.  The  evidences  of  the  Doctor  (PW.3)  has  also  corroborated  the

alleged offence. The PW 3 has opined that  redness  present in  vagina

but  no  bleeding  or   discharge on the person of  victim girl.  The

medical report (Ext.1), the statement of the minor victim (PW. 5) and the

evidence  of  PW 4  & PW 7  are  sufficient  evidences  by  which  it  can  be

presumed  that  the  accused  has  outraged  the  modesty  and  committed

aggravated penetrative sexual assault on the victim girl (PW 5) who is of

tender age of about 3 to 6 years (as per Ext.4).  It   is proved  that the

heinous and dehumanising act was committed upon the  victim girl by the

accused. 

39. The defence side could not prove any infirmities in the evidence of

the PW’s. The accused could not rebut the allegation levelled  against  him

by  adducing  any  evidence.  The  PW’s  have  deposed  in  a  very

straightforward manner and thus the defense side could not prove any vital

contradiction and exaggeration in  their  statements.  The witnesses  have

been  corroborated  with  each  other  and  material  circumstances.  The

defence side could not prove any exaggeration and embellishment in the

statement of  the  PW’s,  which  makes  the  prosecution story  reliable  and

believable. Apart from this the defence side could not create any doubt

why the victim girl  or  the complainant  shall  implicate the accused with

such heinous and obnoxious crime. Although there is delay in loding the FIR
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but  considering  the  status  and   ignorance  of  the  complainant   the

occurrence  of  delay  is  natural.  The  statements  of  the  witnesses  are

corroborated with FIR and hence the prosecution story becomes reliable

and believable.

40. In view of the discussion made in above and considering all facts and

circumstances of the case I am of the considered view that prosecution has

succeeded to prove the offence against the accused Bijen Tanti beyond all

reasonable doubt. It is proved beyond reasonable doubt that the accused

Bijen Tanti has committed criminal force to the victim girl (PW-5) with intent

to outrage her modesty and aggravated  penetrative sexual assault upon

her who was aged below the 12 years at the time of alleged commission of

offence. Hence the accused Bijen Tanti is convicted U/S 354 IPC and S.10 of

POCSO ACT 2012.

41. The accused is  heard on the point  of  sentence.  The accused has

stated that he is a poor boy aged about 24 years and this is his first offence

and hence prays for leniency.

42.  Upon hearing the accused on the point of sentence and Ld. Counsels

for both sides I have deliberated over the prayer of the accused. I am of the

view that considering the gravity and nature of the offence and to give a

lesson  to  such  like  minded people  and to  send a  stern  warning  to  the

society I do not like to allow the accused persons to be treated leniently.

43. Hence, the accused Bijen Tanti is sentenced to undergo with rigorous

imprisonment for 05 (Five) years and to pay a fine of Rs.5,000/- U/S 10 of

POCSO Act 2012 in default, to undergo another rigorous imprisonment for

another 6 months. 

44. The  accused is again  sentenced  to rigorous imprisonment for 01

(one) year and to pay a fine of Rs.5,000/- U/S 354 IPC in default, to undergo

another  rigorous imprisonment for another 6 months.

45. The  period  of  detention  already  has  undergone  by  the  accused

person shall be set off against the aforesaid sentence of imprisonment as

envisaged u/s.428 of the Cr.P.C.
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46.  Furnish  a  free  copy  of  the  Judgment  to  the  accused  person

immediately.

47.  As per S. 357 A Cr.P.C; the DLSA Tinsukia it is hereby recommended

to pay the compensation to the victim girl as per law. Send a copy of the

Judgment to  the DLSA Tinsukia  for  necessary action with  regard  to  the

payment of compensation.

48.  Dispose of the seized materials in due course of time in accordance

with law.

49. Send  a  copy  of  the  Judgment  to  the  Deputy  Commissioner  of

Tinsukia.

50. Given  under her hand and seal of this court on this the 30th day of

October 2019. 

Dictated & corrected by me:                                    

            ( A. Hakim),  (A. Hakim),
        Addl. District &  Sessions  Judge          Addl. District &  Sessions  Judge
               cum Special Judge-2(FTC),            cum Special Judge-2(FTC),
                     (POCSO)Tinsukia.            (POCSO)Tinsukia.

                                                                  

Transcribed by:

           P.D  Phukan(Steno)
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A N N E X U R E

PROSECUTION WITNESSES:

P.W.1,  Sri Gautam  Tanti,

P.W.2,  Miss Naina  Tanti,  

P.W.3, Dr. Sushmita  Dey,   

P.W.4,   Smt. Punam  Tant,

P.W.5,  Victim(X,)

P.W.6, Sri Moniram Sawashi,  

P.W.7, Smt. Chanda Sawashi,
  
P.W.8,  Sri Chandan Das (SI)
 

PROSECUTION DOCUMENTS :

Ext. 1 is  the  Ejahar ,

Ext. 2 & 3 are the Seizure-lists, 

Ext. 4  is  the Medical Report,

Ext.  5 is  the Radiological  report , 

Ext. 6 is  the   sketch map,

Ext. 7 is  the  statement of  the  victim, U/s. 164 Cr.P.C.

Ext,.8,  is  the  charge-sheet,

M.  Ext. 1 (proved  in  original)  is  the  birth  certificate  of  the  victim.

                             ( A. Hakim),
                          Addl. District &  Sessions  Judge
                          cum Special Judge-2(FTC),
                                         (POCSO)Tinsukia.

                        
        


