
1

   
   IN THE COURT OF THE ADDL. SESSIONS  JUDGE -2 (FTC), (W.L.P

ACT, 1972)  TINSUKIA

District : Tinsukia

Present : Md.  Abdul  Hakim, M.A, LL.B, AJS

Addl. Sessions Judge-2 (FTC),

Tinsukia.

     W.L (P) case No. 01(CH)2018
U/S 51 of The Wild Life (P) Act 1972

                    The State of Assam          
………….Complainant

                         -Versus-  

Sri  Ashik  Baruah ............Accused
                           

Advocates presence:-

        Sri R.C  Das,

        Learned Addl. Public Prosecutor..................For the State.

        Sri  M. Borthakur,  Advocate.......................For  the  accused.

                                                     
                  Evidence recorded on  :  20.09.18, 10.10.18, 26.11.18,     

                                               19.01.19, 25.07.19. 

                                   
        Date of Argument     :   30.09.19   

        Date of Judgment      :  03.10.19

                                                                                    

     J U D G M E N T

1.           The   prosecution   case,  in   a   nutshell   as  it  transpires

from the bare perusal of the Ejahar  lodged  by  one Sri  Mridul

Sonowal,  is that on 18.03.2018 at  about 12:30 P.M  he was on
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bridge   security   duty   at  Dhola   Sadiya   Bridge    alongwith

another  staff,   then  they   apprehended   a  person   who  was

carrying  a  dead body  of a deer on  a  scooty. On interrogation

the person disclosed the name of  the  person  who hunted and

killed  the  dear  as Ashik   Barua of   Uparlaopani.  Then  they

handed  over  the  deer alongwith  the  person and  the   scooty to

the  Saikhowa  P.S.  

2.           On  receiving  the FIR O/C Saikhowa  P.S registered a case

no. 04/2018 and arrested the accused and forwarded him to the

Ld. Court.  After  winding  up  of  investigation  the Charge-sheet

was submitted U/s. 16/48(A)/51(1) of the Wild Life (P) Act 1972,

(which  hereinafter  be  referred  to  as  only  the  Act  for  sake  of

brevity) by the police.  

3.         On   receiving  the  summons  the   accused  person had

appeared  in  the  court  of  Ld.  Sub-Divisional   Judicial

Magistrate(M),  Sadiya,  Chapakhowa. On appearance the copy of

the case  was furnished to the accused person. As  the  case, was

exclusively triable by the Court of Sessions, the case G.R case no.

31/ 2018 was  committed by the  SDJM Chapakhowa.

4.            On  receiving  GR Case no. 31/2018 it was registered as a

W.L (P)  case No1/ 2018 and the same  was transferred to this

Court for trial of this case. 

5.  As the  accused person was in jail he was produced before

this court and after  hearing  both  sides, and  considering  the

material evidence on record the charge was framed  against the

accused person   U/s. 51 of the Wild Life Protection Act, 1972. The

charge was read over and explained to which the accused person

pleaded not guilty. 

6.          To   prove   the  case  prosecution  examined 9 (nine)

witnesses  in  support  of  its  case  whereas  the  defence  has

examined two witnesses on his behalf.  
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7.            The  statement of the  accused person was recorded U/s.

313 of the Cr.P.C and denies the allegation put against him.

8.  The point for determination is as follows :

(i)  Whether  on 18/03/18 at  about  12:30 P.M  at

Dhola  Sadiya  Bridge, you  were illegally found

in  possession of a  hunted  and  killed  female

wild   deer  (Sagali   Pahu,   Hog   Deer,   Axis

Porcinus), as alleged? 

9.         The  Court has  heard  the  argument  rendered  by the

parties at length and also, scrutinized the materials on record for

an appropriate adjudication of the instant case.

DISCUSSION,  DECISION  &  REASONS  THERE:

10.          P.W.1,  Sri  Mridul  Sonowal has  deposed   that on 18.03.18

he was   on his duty  at  Dhola  Sadiya  Bridge  towards  Dhola

side.  He  was   on his  duty at 20 IR  Battalion  with  an  another

constable  namely,  Mohan  Burathogi. It  was  near about  12:30

P.M  during  day  time. Some passengers  were  passing  by  that

area on  a Tempo  and  they  informed  them that  a person  was

carrying  a  body  of a dead deer on  a  scooty. Then they were

going  towards  Dhola and  near  Laopani they  saw  a  person

was tying  a  body  of  a  deer  in  the  back seat  of a scooty.

Then  they   interrogated  the  person   and   took   him to  the

Saikhowa P.S alongwith deer  and  the   scooty   and  handed

them  over to  the police. After that   he  has  submitted  the

Ejahar.  Ext. 1 is  the  Ejahar,  Ext. 1(1)  is  his signature. Police

recorded his   statement.       

11.        The cross-examination  of  this  witness  is  declined  by

defence. 
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12.       P.W.2, Sri Ramashankar  Kumar has  deposed  that   he

knows  the  informant  of this  case. The  incident  took place on

18.03.18 at 12:30 P.M at   Dhola Tiniali. He was  on duty  at Dhola

bridge at that  time. One  auto rickshaw  puller  gave them  one

information  that at Dhola  Tiniali  there was gathering  and  one

person   was  detained.  On   getting   the   information  he  sent

Constable  Mridul  Sarmah alongwith  another  constable to the

spot. Later,  the  detained person was taken  to the  police station

by their constables.  

13.          The cross-examination  of  this  witness  is  declined  by

defence. 

14.            P.W.3,   Dr.  Anup   Kumar   Deka    has  deposed  that  on

18.03.18    he  was  working  at   Doomdooma    State  Vety.

Dispensary  as a  Vety. Officer.  On  that  day  at  3  P.M Dhola

police  brought  a dead  female deer, weighing  45 KG  for  post

mortem  examination.

  He found  the  following  in External examination :

1)  Rigor-mortis occurred,    

2)  No  foreign  body  observed,

(On  asking by  the  Court it  is explained  by  the  PW.3  that

there  was  no bullet  or other  materials  inside  the   body  of

the  dead  deer).

3) Lacerated  wound  by  blunt  object  in  forehead,

4)  Fracture of  rib  on  the  right  side  by  trauma,

5)  Subcutaneous   cut  wound mark  in  neck   and  right foreleg,

6)  Excessive  bleeding  through  mouth  nostrils,

7)  Eye  balls  are  coming  out,

He found  the  following  in Internal examination :

1)  Traumatic   injury/lacerated  wound in  forehead  by  blunt

object,  fracture  of ribs  in  right  side,  injury  in  right  fore leg

and  neck,

2)Fracture  of  scalp,

3)Brain fractured  and  fully  damaged,
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4) Three  numbers  of  ribs  fractured  in  right  side,

5) Lungs  injury,

6) Diaphragm-distended,  

Opinion :    In his opinion  he has  found  that  the animal  might

have  died  due  to severe head  injury  by  blunt  object  which

leads  to  trauma  and  respiratory  failure.  Finally  dead  as

suspected  as by  Post mortem  examination. 

Ext.  2  is  the medical  report,  and Ext.  2(1) to  Ext. 2(4) are

medical  reports, Ext. 2 (5) is  his signature  on  the  Post  Mortem

report.

15.        PW.4, Sri Jatin  Chetia has  deposed  that  he   does  not

know  the informant but  he knows the  accused.  He  does  not

know  anything  about  the  incident. He   cannot  recollect  the

date  of  incident.  Around  one  year  ago  he  went  to  Zero Point

P.S alongwith  Mina  Barua  for   zimma  of  the  scooter  of  Mina

Barua. He  puts his  signature  on  Ext. 3,  seizure-list  at  the P.S.

Ext. 3(1)  is  his signature  on  the  said  seizure-list.

16.          In  Cross-examination  he has  stated that  he  does  not

know  why  the police  has  seized the  scooty  vehicle.  He also

does  not  know  the  contents of Ext. 3.

17.  P.W.5,  Smt.   Mina   Barua  has  deposed  that  she   does

not  know  the informant. The  accused  is  her husband.  She

does  not  know  anything  about  the  incident.  She  cannot

recollect  the  date  of  incident.  Around  one  year  ago  she

went  to  Zero Point  P.S alongwith  Jatin  Chetia  for   zimma  of

her  scooter. But  zimma  of  the  scooter  was not  given  to  her.

She    put  her  signature  on  Ext. 3,  seizure-list  at  the P.S. Ext.

3(2)  is  her  signature  on  the  said  seizure-list.

18.          In Cross-examination  she  has  stated  that  she   does  not

know  the  contents of  Ext. 3. She  does  not  remember that

whether   the  Ext. 3  was  filled  up  or  blank  at  the  time  of
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her signature.

19.  P.W.6,  Sri  Sukhen  Sonowal  has  deposed  that  he  does

not  know  the informant.  He knows  the accused.  Around  one

year  ago  the incident  took place  at  Bokapather where incident

took place. He used  to  cultivate  Potato  at  Bokapather. He was

not  present  on  the  date  of  incident. On   the  next  day of  the

incident police asked  him about  the incident about  killing   of  a

deer(Pahu).   He   told   him  he   does   not   know  about  the

incident. Police  recorded  his  statement.

20.  In  Cross-examination  he   has   stated   that  he   stated

before  the  police  that he  has  heard from the  local  villagers

that a  deer  was  hunted by  two bengali boys at  North East  side

of his cultivation field  and  they  were carrying  the  same one

person fraudulently brought  the  deer with   an  assurance  to

give  them meat. The  distance   of  Chaikhowakhat Police  Station

from the  place  of    occurrence  is  about  2 KMs away.  The

person   after  taking   the   deer   moved   towards   the

Chaikhowakhat  Police   Station.  In  his   opinion    the   accused

standing in  the  dock  has  not  killed  the  deer.        

21.  P.W.7, Sri  Mohan  Kumar  Burathoki  has stated  that he

knows  the informant.  He does not know  the accused. Around

one  year  ago the  incident  took place. At the time of incident he

was on  duty  under  Zero Point  Police  Station. While he was   on

duty  he   saw  public  gathered around   100 meters  distance

from the  P.S.  Public  informed them  about  the incident  that

one deer   has  been  carrying  by  a  person on  a  scooter. He

saw   the  deer  which  was  already  dead. Same  was  handed

over  to the  police  station. Police  prepared  seizure-list, Ext. 4  is

the  said  seizure-list,  Ext. 4(1)  is  his   signature  on  Ext. 4.

22.  In Cross-examination he  has  stated  that   he  does  not

know  the  deer   which   was  handed  over  by  them before  the
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Choikhowaghat  Police  station   was  killed  by  anyone. The

contents  of  Ext.  4  is   about   the  incident.  He   denies   the

suggestion  that Ext. 4  does not  tally  with  the incident.          

23.  P.W.8,  Sri  Lal  Routhang  Thick has  deposed  that he

knows  the informant  as  well as  the accused. The  incident  took

place  on 18.3.18  at  day time. At the time of incident  he was on

duty  under  Zero Point  Police  Station. While  he  was  on duty

he  saw  public  gathered around   500 meters  distance  from the

P.S.  Public  informed them about  the incident  that  one deer  has

been   carrying   by   a   person  on   a   scooter.  On   getting

information   from  Mohan   Borthoki  alongwith   Assam   Police

personnel  rushed  to the  spot. Police  called him to the P.S. He

puts his    signature on  Ext.  4  at the  P.S. Ext.  4(2)  is  his

signature.

24.  In Cross-examination  he  has  stated  that he   does  not

know  the  deer   which   was  handed  over  by them   before  the

Choikhowaghat  Police  station   was  killed  by  anyone. The

contents of  Ext.  4 is  about  the incident.  He has  not  heard

whether  the  accused  person  was  carrying  the  deer towards

the  police  station.

25.  P.W.9, Sri Arun  Gharphalia (Inspector)  has  deposed  that

on  18.03.18   he   was   posted   as  C.I  as   well   as  O.C   at

Saikhowaghat P.S.  On  that  day Sri  Mridul  Sonowal, constable

was  on  duty  at  Dhola   Sadiya   bridge  security   lodged  an

written  ejahar to  the  OC. Accordingly  he registered  a  case in

the P.S  and took  investigation  of  the  case  himself. Ext. 1  is

the  said  ejahar,  Ext. 1(2)  is his    signature. At  the  P.S  he

examined  the  complainant,   Sri  Mridul  Sonowal  and  recorded

his   statement. He  also  recorded  the  statement  of  Hawildar,

Sri  Ramashankar   Kumar(L/N),  Labrotthing Thick,  constable,  Sri

Mohan  Kumar Burathoki. Thereafter  he  seized -

(1)one  female  brown  colour hunted  deer,
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(2)one unregistered maestro  wheeler  scooty.

Ext. 4  is the  said  seizure-list, Ext. 4(3)  is  his  signature.

The   accused   was   apprehended   by   constable  Sri   Mridul

Sonowal  and   others.  He  was   examined and  arrested   and

forwarded  to  the  judicial  custody. The  dead  deer  was sent  for

Post  Mortem  to  Vety.  Hospital,  Doomdooma. Thereafter  he

collected  the P.M  Report,  Ext. 2. Thereafter he  visited  the  P.O,

drew  up  a  sketch  map. Ext. 5 is  the  said sketch  map, Ext. 5(1)

is  his  signature. He also  seized one blue colour  rain coat, one

owner's  manual   book   of  maestro  scooty,  one  sell  invoice.

Ext. 3 is  the  said  seizure-list,  Ext. 3(3)  is  his signature.  He

examined  seizure  witnesses namely,Sri  Jatin  Chetia, Smt.  Mina

Barua  and  Sri Hukumjeet  Moran. The  dead  deer  was  handed

over  to  the  Forest  Department  Range  Officer  in  Saikhowa

range.   On completion  of   investigation   he  submitted  the

charge-sheet  against  the  accused Ashik Barua  U/s. 429 IPC r.w

Sec. 16/48(A)/51(A) W.L.(P)  Act, 1972.  Ext. 6  is the  charge-

sheet,  Ext. 6(1)  is  his    signature.

26.   The Cross- Examination  of  this  witness  is  declined  by

the  defence.  

27.  DW 1 Rameswar Dahotia has deposed  that he knows  the

accused  person.  The  incident  took  place  before  11/2 years

back. It  was  about  12 O'clock  on  that  day.  At that  time  he

went  to  Daily  Bazar  and  near  Bokapather  Tiniali  he saw two

teen aged  boys  were standing  alongwith  one  dead wild deer

and  on excitement  he had  also went there to  see  the wild

deer. He has seen  the   photographs  of  the  said  wild  deer

before  the  court  today. The  people  gathered  at  there decided

to hand  over  the  wild  deer  at  the  nearby  police  station. At

that  time  they have  seen  the  accused person  coming    from

the  opposite  side on his  scooty bike.  Then he stopped  and

asked  about  the  incident. Then they told him  to  hand  over

the  dead  deer  to  the  Saikhowaghat police  station  and they
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went  away. They did  not  know  whether  he  took  the  dead

deer  to  the police  station  or  not. On the next  day,  they heard

that  the  accused  was  arrested on  account  of  killing of   the

wild  deer. Then himself  and one  Jitul  Hazarika  went  to  the

police  station at  around  9 AM  and  told  the police  that  the

accused  is  an  innocent person  and  told  the police  about  the

story  of  the previous  day. But  police  told  that they  could  not

do  anything  as  the  accused  was  sent  to  Jail  custody. The

police  station  was  at  a  distance  of  2 KM    from  the  place

where  the  dead  deer  was  found.  The  accused  was  caught

with  the  deer  by  the  police  at  a  place,  distance  about  500

meters  from  the  police  station.

28.  In  Cross-examination  by  Prosecution   the  DW.1  has

stated  that his statement  was  not  recorded  by Police.  They did

not   go  to  the  Superior  officer  of   the police  to  state  about

the  fact. He  has  no  knowledge whether  the  accused has  any

permit  to  carry  wild  life property. He came  to know  that  the

scooty  of  the  accused  was  seized  by police. He  came  to

know  that  the  seized  deer  was  around  18  Kg approx.  and  it

was  pregnant. He  does  not  have  any personal  knowledge

regarding the business  of   wild  animal  of   the  accused.  He

knows  that it is  an  offence of  carrying  the  wild life animal.  He

denies the  suggestion  that the  accused  did not  go  to hand

over  the  dead  deer  to  the police  station. He  denies the

suggestion   that  the   accused   did  not   state   before   the

constable on  duty  who  arrested him that  he  was  carrying  the

dead  deer  to  hand  over  to police.  He   does  not  know  the

names of  the boys  who  were  keeping  the  deer.  He  denies the

suggestion   that  he   is   deposing  falsely  in   favour   of   the

accused today. 

29.  DW.2, Sri  Jitul  Hazarika  has  deposed  that    he  knows

the  accused  person. The  incident  took  place  before  11/2 years

back at noon.   At that  time he  went  to  Dhola Bazar. On  the
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way, near Bokapather  Tiniali, he saw  a  dead  deer surrounded

by  some  teen  aged  boys. He  does  not know  the names  of

those  boys  but  he  can  identify  them  if he  sees  them. Then

he went  to  the  place and  decided with  the public  gathered

that  to hand  over  the  same  at  the police  station. At  that

time  the  accused  Ashik  Barua  was  going  home on his  scooty

and  requested  the  accused  to hand  over  the  dead  deer  at

the  Saikhowa Police  station which is  situated   at  a  distance of

2 KM  from  the place. Then  the  accused  picked  up  the  dead

deer on  his  scooty and  went  towards  the  police  station.

Thereafter  they went  to  market. On  the  next  day  he came  to

know  that  the accused  person  was  arrested  by  police on his

way to  the police  station. The  place  where  the  accused  was

caught by police  was   about  500 meter  distance  from  the

police  station. On the  next  day, he  alongwith  his co villager

went  to  the Police  station and  stated  about  the  story of  the

incident.  But   the  police  told   them  that   they   cannot   do

anything  as  the  accused  person  is  already  forwarded  to

judicial  custody. Police  did not  record  his  statement in spite  of

his request. The  accused  person is innocent and he is  falsely

implicated  in  this  case.

30.  In  Cross-examination   by   Prosecution  the   DW.2   has

stated  that his   statement  was  not  recorded  by Police. He  did

not  approach  the police to  record  his statement. He has  no

knowledge whether  the  accused has  any permit  to  carry  wild

life property.  He did  not   go  to  the  Superior  officer  of   the

police  to  state  about  the  fact. He  does not  know  whether  the

accused  had  told the police that  he  was  carrying  the  dead

deer  to  hand  over to them.  He  does  not  know   he  did  not

state  before  the  constable on  duty  at  the time of  capture,

that  he  was  carrying  the  dead  deer  to  hand  over  to  the

police. He has  knowledge  that  a  scooty  was  seized  from  the

accused  in   which   the  dead  deer  was  carried  by  the
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accused. He did not  bring  the  teen  aged  boys to the police

station who  were  keeping  the  dead  deer. He does  not  know

those   teen  aged  boys  by  their  names. He does  not  know

how  the  deer  was  dead. The  weight  of  the  dead  deer  was

about  10-12 Kgs. The color  of  the  dead  dear  was  red  and

brown. There  were  about  8-10 people  including  teen  aged

boys present at  the time of  loading  the  dead  deer  on  the

scooty. He  denies  the  suggestion  that he is  deposing falsely in

favour  of  the  accused today.

31.  With  regard   to   the   point  for   determination, Ld.

Defence counsel  at   the   very  outset   pointed   (i)  that  the

Prosecution has  failed  to  prove  that  the  accused  had   killed

the  deer  and  taking  away  to do any  business or trade. (ii)

that there  is  no  proof that  the  accused  had  killed the  wild

deer.  (iii)  that   the   accused   was   caught   and   arrested

erroneously  while  he  was  carrying  the  dead  wild  deer to

hand  over  to  the  police  station  situated at  a  distance of

about 2 KM  from  the  place  of  occurrence. Hence, the  Ld.

Defence  Counsel  has  prayed  to acquit  the  accused.

32.  In  reply,  Ld. Addl. P.P has  pointed  out  that  from  the

evidence  on  record  and  as  admitted  by  the  accused  it  is

crystal  clear  that  the  dead  wild  dear  was   recovered  from

the  possession  of  the  accused  person. The  accused  has  got

ample  opportunity  to  cross-examine  the  prosecution witnesses

but  the  accused  has never taken the plea nor suggested that

DW 1 & DW 2 had asked him to take the dead wild deer to the

police station hence the evidence of DW.1  and DW.2  cannot  be

relied  upon. As  the  dead  wild  deer  was  recovered  from  the

accused person  and  as he  has  failed  to  explain  properly  who

killed  the  dear it  is  proved that  the  accused  has  killed  the

wild  deer and taking away to sell the meat in the market. There

is  not  a  whisper about  the   presence  of  DW.1  &  DW.2  at  the

place  of  occurrence at  the  relevant  time. The  accused  as  well
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as  the  DW’s  could  not  disclose  who  killed  the  wild  deer. In

view  of  this  fact, it  can  be  presumed  that the  accused  has

hunted and  killed  the  Wild  deer. The Medical  evidence has

also  proved that the dead  wild  deer  might  have  died  due  to

severe head  injury  by  blunt  object  which  leads  to  trauma

and  respiratory  failure.

33.  Upon  hearing  both   sides, I   have   gone   through   the

material  evidence  on  record. From  the  evidence  on  record, it

is  crystal  clear and without any dispute that  on 18.03.18 about

12:30 PM  at  Dhola  Sadiya  Bridge,  the  accused  was  illegally

found  in  possession  of  a dead  female  deer (Sagali  Pahu,  Hog

Deer,  Axis Porcinus) in the possession  of  the  accused person. 

34.  But now the questions are to be decided that whether the

accused had hunted  and  killed  female  wild  deer (Sagali  Pahu,

Hog  Deer,  Axis Porcinus) or whether the accused was taking the

dead wild Hog deer to the police station bonafide and in course of

that time he was caught erroneously or not?

35.  It is worthwhile to mention here that Section 57 of  Wild

Life  Prosecution  Act,  1972  has stated as follows:

57. Presumption to be made in certain cases

— Where, in any prosecution for an offence against

this  Act,  it  is  established  that  a  person  is  in

possession,  custody  or  control  of  any  captive

animal,  animal  article,  meat,  trophy,  uncured

trophy, specified plant, or part or derivative thereof

it shall  be presumed, until  the contrary is proved,

the  burden  of  proving  which  shall  lie  on  the

accused, that such person is in unlawful possession,

custody or  control  of  such captive animal,  animal

article,  meat,  trophy,  uncured  trophy,  specified

plant, or part or derivative thereof.
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36.  Now reverted  back  to  prosecution  case,  it  is  found

that the  accused   has  stated during examination u/s 313 Cr.P.C

that in reality while he was returning from the market then he

found the dead deer lying near the road and then he carried it to

the Saikhowaghat P.S and then police arrested him.  To  fortify  his

plea  or  defence  the  accused  had  examined   two  witnesses

as  DW.1  and  DW.2.  But the   DW.1 and DW 2 have deposed  a

different story than the accused stated in his examination U/S 313

Cr.P.C. 

37.  Although the DW 1 and DW 2 have deposed they  went to

the  police    station  on  the  next  day  morning  on  getting  the

information about the arrest of the accused person but they are

not  corroborated  by  any  material  circumstances  not  by  the

accused person. They even could not say the date of the incident.

They even did  not  go  to  the  Superior  officer  of  the  police

when their statements were not believed by the concerned police

officer. 

38.  It  is  apparent  that  DW.1 and  DW.2  have  deposed  in

favour  of  the  accused  person to  show  his  innocence  but the

defence side could not prove that the  DW.1  and  DW.2  were

present  at  the  place  of  occurrence  at  that  relevant  time. The

DW.1, DW.2  although  has  deposed  that  two  teen aged  boys

were  standing  alongwith   one  dead  wild  deer  but  they  could

not  disclose  the  name  of  the  two  teen  aged  boys nor they

were examined. In  view  of  this  fact,  it  cast  a  doubt  about

the presence of  the  DW.1 and  DW.2 in  the place of  occurrence

at  the  relevant time and thus their testimonies. The testimonies

of the DW 1 & DW 2 are infirm and weak to belies the prosecution

story. Moreover, it  is  not believable that the DW.1  and  DW.2

would allow the  accused  person  to  carry  the  dead  wild  hog

deer to  the  police  station  alone.  From the evidence of  the

accused it  is apparent that although the  accused has tried to
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rebut the allegation of the prosecution and tried to prove  that  he

was  carrying  the  dead Hog Deer (Axis porcinus)  to  the police

station with bonafide intention yet the evidence  of the accused is

not convincing and cogent.

39.  Now  the question arises whether  the seized dead  Hog

Deer (Axis porcinus) is a wild animal or not? In this regard I would

like to point out that the word animal is defined in S. 2 (1) and

wild  animal  in  S.  2  (  36)  in  Wild  Life  Protection  Act,  1972  as

follows:-  

S. 2.  Definitions.—In  this  Act,  unless  the

context otherwise requires, — 

(1)  “animal”  includes  amphibians,  birds,

mammals and reptiles and their young, and also

includes, in the cases of birds and reptiles, their

eggs.

(36) “wild animal” means any animal specified

in Schedules I to IV and found wild in nature;

40.  Now it we go to the Schedule of WLP Act 1972 we will fine

from the Schedule I that the Hog Deer (Axis porcinus) is placed in

no. 44 and hence as per definition S. 2 (36) Wild Life Protection

Act  1972 it  becomes wild  animal.  Moreover  as  the seized  Hog

Deer (Axis porcinus) is a mammal and thus as per the S. 2 (1) of

Wild Life Protection Act 1972 it falls under the definition of animal.

41.       With regard to the prohibition of  hunting schedule  wild

animal,  S.  9.  of  Wild  Life  Protection  Act  1972  has  stated  as

follows: 

S. 9.  Prohibition of hunting.—No person shall

hunt any wild animal specified in Schedules I,

II, III and IV except as provided under section

11 and section 12.
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42.     Likewise in the Wild Life Protection Act  1972 hunting is

defined as follows:- 

S. 2 (16) “hunting”, with its grammatical variations

and cognate expressions, includes,— 

(a) killing or poisoning of any wild animal or captive

animal and every attempt to do so; 

(b) capturing, coursing, snaring, trapping, driving or

baiting any wild or captive animal and every attempt

to do so; 

(c)  injuring or destroying or taking any part  of  the

body of any such animal or, in the case of wild birds

or  reptiles,  damaging  the  eggs  of  such  birds  or

reptiles, or disturbing the eggs or nests of such birds

or reptiles; 

43.   From the bare perusal of the S. 9 Wild Life Protection Act

1972  it  is  revealed  that  hunting  of  wild  animal  specified  in

Schedules I, II, III  and IV is prohibited. It is pertinent to mention

here that the Hog Deer (Axis porcinus) is an endangered species

and vide notification No. S.O. 3653(E), dated 6-12-2013 it inserted

into the Schedule I part I, by picking it up from the Schedule III of

Wild Life Protection Act 1972. In view of this fact  hunting of  Hog

Deer (Axis porcinus) is prohibited. 

44.   Now coming back to the prosecution evidence on record I

have  found  that  it  is  proved  that  the  dead  Hog  Deer  (Axis

porcinus) was recovered from the possession of the accused and

the accused could  not  shift  his  burden that  the hog deer  was

killed by somebody else other than him. Hence in view of this fact

and taking into account of S. 57 Wild life Protection Act 1972 it

can be presumed that the accused had hunted and killed the Hog

Deer (Axis porcinus).

45.        The PW 3 (M/O) has deposed that a dead female deer was,

examined by him for  post  mortem. He did not find any bullet  or
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other  materials  inside  the   body  of  the  dead  deer. But he

found Lacerated  wound  by  blunt  object  in  forehead, Fracture

of  rib  on  the  right  side  by  trauma, Subcutaneous   cut  wound

mark  in  neck   and  right foreleg, Excessive  bleeding  through

mouth  nostrils,   Eye  balls   are  coming  out.  He found  the

following  in Internal examination : 1)  Traumatic   injury/lacerated

wound in  forehead  by  blunt  object,  fracture  of ribs  in  right

side,  injury  in  right  fore leg and  neck, 2)Fracture  of  scalp,

3)Brain fractured  and  fully  damaged, 4) Three  numbers  of  ribs

fractured   in   right   side,  5)  Lungs   injury,  6)  Diaphragm-

distended. He has opined that the animal  might  have  died  due

to severe head  injury  by  blunt  object  which  leads  to  trauma

and  respiratory  failure. Finally  dead  as  suspected  as by  Post

mortem  examination. 

46.      From the medical  evidence of  the dead Hog Deer (Axis

porcinus)  it  is  proved  beyond  doubt  that  the  Hog  Deer  (Axis

porcinus) was brutally hunted and killed by the accused. In  view

of  the discussion made in above and considering all  facts  and

circumstances  of  the  case  I  am  of  the  considered  view  that

prosecution  has  succeeded  to  prove  the  offence  against  the

accused person beyond all reasonable doubt. It is proved beyond

all reasonable doubt that the accused had hunted and killed the

seized Hog Deer (Axis porcinus) and carried away on his scooty.

Thus  the  accused  has  violated  S.  9  and  48  A  of  Wild  Life

Protection Act 1972. Hence the accused person is  convicted U/S

51 (1) of Wild  Life Protection Act, 1972. 

47.    The accused person is heard on the point of sentence.

He  has  stated   that  he  is  a   poor   cultivator.  He  has    two

daughters and one son,  all  are minors and  there is  none  to

look  after  them. He  is  the only  earning  member  of  his  family

and prays for leniency.

48.  Considering  the  nature  and  gravity  of  offence  and  its
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impact upon the mankind in general and wildlife in particular  and

to  give  a lesson  to  the  light  minded  peoplr  of  the  society, I

am not inclined to give the accused the benefit either u/s 360

Cr.P.C or under the provisions of probation of offenders Act 1958.

49.     It is pertinent to mention here that the Assam Govt. vide

notification no. LGL.107/2008/33 dtd. 9.10.10 has enhanced the

quantum of the punishment under S. 51 (1) first proviso Wild Life

Protection  Act  1972.  Hence  taking  note  of  the  notification  no.

LGL.107/2008/33 dtd.  9.10.10 Assam Govt.  the accused person

Sri  Ashik  Barua is sentenced to undergo Simple Imprisonment of

7 (Seven) years and a fine of Rs. 50,000/-(Rupees Fifty Thousand

only) in default Simple Imprisonment for 1 (one) year u/s 51 (1) of

Wild Life Protection Act, 1972.

50.   The period of detention already undergone by the accused

person  shall  be  set  off  against  the  aforesaid  sentence  of

imprisonment as envisaged u/s.428 of the Cr.P.C.

51.         Furnish  a  free  copy  of  the  Judgment  to  the  accused

person  immediately.

52.  Send a copy of the judgment to the Deputy Commissioner,
Tinsukia and Divisional Forest Officer of Tinsukia.

53.  The case is  disposed  of  herewith.

54.  Given  under her hand and seal of this court on this the

3rdrd   day of October, 2019.

Dictated & corrected by me: 

                            

        ( A. Hakim),                                              ( A. Hakim),
 Addl. District & Sess Judge-2(FTC)     Addl. District & Sess  Judge-2(FTC)
 (W.L.P Act 1972)Tinsukia                   (W.L.P Act 1972)Tinsukia 
  

  Transcribed by : P.D Phukan,  (Steno)
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