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T.S. C/No. 17/2015 

                Dated:30.10.2019

  

 

IN THE COURT OF MUNSIFF NO. 1 AT TINSUKIA  

DISTRICT-TINSUKIA 

 

Title Suit Case No. 17/2015 

 

Present: Zafreena Begum, L.L.M., A.J.S 

Munsiff No. 1, Tinsukia 

 

MD. MOTIULLAH, 

S/O. Late Md. Sanaullah, 

R/o. Station Road, 

P.O. and P.S. Tinsukia, 

District –Tinsukia, Assam     

……………………………Plaintiff 

 -VERSUS- 

1. SMT. REKHA RANI CHAKRABORTY, 

W/o. Late Jatindra Ch. Chakraborty, 

R/o. A.O.C. Road, 

Backside of Debodot Furniture, 

P.O. Sripuria, 

P.S. and District- Tinsukia, Assam              ………………………………….Defendant 

 

2. MD. AMANULLAH, 

S/o. Late Sanaullah 

 

3. MD. AZIZULLAH, 

S/o. Late Sanaullah, 

 



2 | P a g e  
 

4. SAJDA HASAN, 

W/o. Late Sahadullah 

 

5. SMT. SAZIA FATIMA, 

D/o. Late Md. Sahadullah 

 

6. MISS SARA FATIMA, 

D/o. Late Sahadullah 

 

7. MD. JAVED, 

S/o. Late Sanaullah       

                                  

8. MD. JAMSED 

Son of Late Sanaullah   …………………… Proforma Defendants  

This suit coming on for final hearing on 04.10.2019 in the presence of: 

Sri T.K Das : Advocate for the plaintiff; and 

            Sri P.K. Borah  : Advocate for the defendant No. 1. 

And having stood for consideration to this day, the court delivered the following 
judgment. 

 

  JUDGMENT 

1. This is a suit for specific performance of contract and perpetual injunction etc. 

 

Condescendence of the plaint in brief 

 

2.  The brief facts of the plaintiff‟s case is that land measuring 1 Bigha 2 Katha 10 

Lessas, of Tinsukia Town covered by dag No. 3355, 3601, 3600 and 3626 of P.P. No. 

330 Mouza Tinsukia , P.O. & P.S. & District Tinsukia, Assam which is specifically 

described in the schedule-A belong to the Pattadar 1. Md. Amanullah, 2. Md. 

Motiullah (Plaintiff), 3. Md. Aminullah, 4. Md. Javed, 5.Md. Jamsed (1 to 5) are all 

sons of Late Md. Sanaullah, 6. Mrs. Sayda Hazan, W/O. Late Sahadullah 7. Smti 

Sadiya Fatima, D/O Late Sahadullah and 8. Miss. Sara Fatima, D/O. Late Sahadullah. 

It is averred that Late Md. Sanaullah was the original pattadar in respect of the 
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aforesaid plot of land who died on 12.03.1990 leaving behind the aforementioned 

legal heirs who inherited the aforementioned plot of land alongwith the legal heirs of 

Md. Sahadullah who died on 06.02.2011 to the extent of undivided share of land. It 

is stated that defendant No.1 is the tenant of a house standing over the aforesaid 

plot of land and the defendant No.1 came into occupation of the said house during 

life time of Md. Sanaullah and the Municipality Holding Number of the aforesaid 

house is 643 of ward No.2 which is regarded as Schedule-B land at monthly rent of 

Rs.100/ per month. It is also stated that the plaintiff after the expiry of Md. 

Sanaullah has been collecting the monthly rent of the Schedule B premises from the 

defendant No.1 and that defendant No. 1 has not paid any rent since January, 2009. 

It is further stated that defendant No.1 without taking permission from the plaintiff 

has illegally constructed an Assam type pucca house with C.I. Sheet roofing in the 

year 2014, which is regarded as Schedule-C. The defendant No.1 had constructed on 

the Northern Side of the suit premises, i.e. Schedule C as mentioned in the Schedule-

B and the plaintiff lodged a complaint on 28.01.14 to the concerned authority of 

Tinsukia Municipal Board and accordingly the Tinsukia Municipal Board issued notice 

to the defendant No.1 to stop the construction.  

3. It is averred that on 09-02-2015 both the aforesaid suit premises as mentioned in 

Schedule-B and C have caught fire due to fire accident and as a result tenanted 

premise mentioned in schedule B has been gutted into fire and the roof of the said 

house as mentioned in the Schedule-C has been completely burn. It is also averred 

that on 12-02-15 the plaintiff asked the defendant No.1 to pay arrear rents as due 

since January, 2009 and vacate the suit premises within two months otherwise 

appropriate legal action will be taken against the defendant No.1 to evict from the 

aforesaid suit premises. It is also averred that defendant No.1 on 04-03-15 without 

taking any permission from the plaintiff has started construction of the roof of the 

said pucca house i.e suit premises as mentioned in Schedule C and on that day 

plaintiff lodged a complaint to the concerned authority of Tinsukia Muicipal Board, 

and the said copy has also been filed before the O.C. Tinsukia Police Station on 05-

03-2015. It is further stated that defendant No.1 is a defaulter tenant in respect of 

the house mentioned in schedule B for not paying monthly rent since January, 2009 

at rate of Rs.100/- P.M. payable within the each succeeding month.   
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4. PRAYER OF THE PLAINTFF 

I. For declaration that the defendant No. 1 has no legal right to construct any 

house/houses over the land as mentioned in the Schedule „A‟ below comprising 

the suit premises mentioned in the schedule „B‟ below has become non-existence 

on 09-02-2015 for getted into fire 

II. For declaration that the puccca house constructed over the said plot land 

(schedule A) by the defendant No. 1 as mentioned in the schedule „C‟ below is 

illegal one and to remove the said house from the aforesaid land by dismantling 

it‟s structure. 

III. For declaration is that defendant No. 1 is a defaulter tenant in respect of the suit 

premises as mentioned in the schedule „B‟ below. 

IV. For permanent injunction restraining the defendant No. 1 and her men, 

dependants and labour permanently to construct any house/houses over vacant 

land as mentioned in the schedule „A‟ below comprising the suit premises as 

mentioned in the schedule „B‟ below which became non-existence gutted on fire 

on 09-02-2015. 

V. Any other relief or relives for which the plaintiff entitled for; 

VI. Cost of the suit. 

 

APPEARANCE OF THE DEFENDANTS 

 

5.  Accordingly summon was issued to the defendant No.1 and it appears from the case 

record that summon have been duly served upon the defendant no.1. The defendant 

no.1 contested the suit by filing his written statement cum counter claim. The suit 

proceeded exparte against proforma defendant no. 2, 3, 7 and 8 vide order of my 

learned predecessor dated 09/08/2017. However, the suit against proforma 

defendant No. 4, 5 and 6 was dismissed due to non-taking steps by plaintiff vide 

order dated 08/01/2018 by the court of my learned predecessor.  

 

CASE OF DEFENDANTS 

 

6. The defendant No. 1 only contested the suit by filing written statement cum counter 

claim.  
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(a) Plea in Written Statement of Defendant No. 1 

 

7. The defendant No. 1 contended that entry of the father‟s name of the plaintiff as 

well as the plaintiff and the pro-forma defendant in the revenue records do not 

confer any right, title, interest, possession whatsoever over the suit lands mentioned 

in the schedule of the plaint and burden lies upon the plaintiff to prove the same in 

due legal manner. It is also contended that defendant No.1 was never and/ or is a 

tenant under the plaintiff‟s father or the plaintiff at any point of time and that 

defendant No.1 has been occupying and possessing the land measuring about 1700 

Sq. Ft. by erecting a permanent structure since five decades nobody had/has ever 

visited her residence for any rent for the residence. It is further contended that if the 

defendant No. 1 was/ is the tenant under the plaintiff then the plaintiff should have 

mentioned in the plaint regarding nature of tenancy whether agreement written or 

oral and in this regard the plaint is quite silent. It is also contended that on 09.02.15 

at about 5.30 P.M. the house of the defendant No. 1 has been completely burnt. It is 

also contended that that if the plaintiff was/is the landlord of the defendant No. 1, he 

would have took steps immediately to reconstruct the house gutted which is duty 

bound of the landlord as per mandatory provision of Assam Urban Area Rent Control 

Act, 1972 and abstaining/failing from doing anything in accordance with the 

statutory obligation it is crystal clear that the defendant was/is not a tenant of the 

plaintiff as claimed and hence the plaintiff has got no any legal right to file this suit 

and same is liable to be dismissed.   

 

(b) Counter-Claim of Defendant No.1  

 

8. In the counter claim, defendant No. 1 averred that the father-in-law of the defendant 

No. 1, Krishna Prasanna Chakraborty (since deceased) was a refugee who came from 

East Pakistan now Bangladesh sometime in the month of January, 1951 along with 

Bijoy Chakraborty (nephew), one son Jatindra Chakraborty (the husband of the 

defendant No. 1) two daughters namely Rani Devi and Prabha Rani Devi and the 

name of Krishna Prasanna Chakraborty was recorded as a displaced person from 

East Bengal.  Father-in-law of the defendant No. 1 on 18th September, 1952 came 

to Sripuria, Tinsukia near Assam Oil Company (A.O.D.) and came into possession of 

a vacant land measuring more or less 1700 Sq. Ft. equivalent to 0 Bigha – 0 Katha – 

11.8 Lechas covered by dag No.3600, P.P. No.330, situated Sripuria, Tinsukia 
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Municipal Board, Ward No.2, Mouza Tinsukia, District Tinsukia, Assam and erected a 

katcha house / permanent structure with bamboo post and bamboo wall, patty 

(veneer) roof at his own costs and lived thereat with his son and daughter above 

named peacefully without any hindrance from any corner whomsoever. It is averred 

that father-in-law of the defendant No. 1 Krishna Prasanna Chakraborty (since 

deceased) expired on 25.01.1980 in the house and the husband of the defendant 

Jatindra Ckakraborty also died on 28.10.1990 in the said house and after expiry of 

the husband of the defendant No. 1 has been possessing and living in the land 

without any sort of disturbance or interference from anybody whomsoever till 

09.02.2015 the date of which the said house is gutted fire. It is also stated that 

plaintiff‟s right over the schedule land already extinguished as per law of limitation.  

 

PRAYER IN COUNTER CLAIM OF DEFENDANT NO.1  

 

(i) Declaration that the defendant No. 1 is the absolute owner in possession of 

the suit land measuring 0 Bigha – 0 Katha – 11.8 Lechas equivalent to 1700 

Sq. Ft. covered by dag No.3600, P.P. No.330, situated Sripuria, Tinsukia 

Municipal Board, Ward No.2, Mouza Tonsukia, District Tinsukia, Assam, since 

18.09.1952 as of right, continuously, notoriously, openly, publicly by right of 

adverse possession against the plaintiff. 

 

(ii) Declaration that the plaintiff had/ have no right, title, interest over the suit 

land and his/ their right, title etc. have been extinguished by effluxed of time; 

confirmation of possession of the defendant over the suit land by way of 

declaration. 

 

(iii) Declaration that the mutation of the plaintiff and the proforma defendant in 

revenue records as a recorded right holder in respect of the schedule plot of 

land is illegal and unlawfull and insertion of the name of the answering 

defendant in the revenue record of rights as the recorded right holder of the 

said schedule suit land. 

 

(iv) Permanent injunction restraining the plaintiffs and his heirs, associates, family 

members, assignees, representatives, transferees, employees, workers etc. 
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from interfering/ disturbing in any manner the defendant in her peaceful 

continuous possession of the schedule suit land. 

 

(v) All costs of the cross suit. 

 

(vi)  Any other relief or reliefs to which the defendant may be entitled in law and 

equity. 

 

Plea in Written Statement of Plaintiff filed against Counter-Claim 

 

9. The plaintiff denied the averments made in counter-claim. It is stated that defendant 

no.1 came in the year 1972 as wife of the said Jatindra Chakraborty to the suit 

premises as mentioned in the schedule 'B' of the plaint and contended that Krishna 

Prasanna Chakraborty (since deceased) died on 11.01.1984 and recorded the said 

date in the rent register book no.2 maintained by the plaintiff and after expiry of the 

said Jatindra Chakraborty, the defendant no.1 came into occupation of the suit 

premises as mentioned in the schedule 'B' of the plaint as tenant under the plaintiff. 

It is contended that the father in law of the defendant no.1, Krishna Prasanna 

Chakraborty came into occupation on 01.06.1969 of the suit premises mentioned in 

the schedule 'B' of the plaint along with a another house as a tenant under the 

Landlord Md. Sannaullah since deceased at a monthly rent of Rs.60/- per month with 

execution of agreement which yet could not be traced out from the stale files left by 

the said Md. Sannaullah. The said Krishna Prasanna Chakraborty in the month of 

January 1980 left one house out of two houses rented including the house was in 

existence prior to gutted, into fire on 09.02.2015 as referred in schedule 'B' of the 

plaint was in existence prior to it gutted fixed for Rs.30/- per month. 

 

ISSUES 

 

10. On the basis of the pleadings of the parties my learned predecessor framed the 

following issues. 

 

(i) Whether the suit filed by the plaintiff is maintainable in law and facts? 

(ii) Whether the counter claim filed by defendant no.1 is maintainable in law and 

facts? 
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(iii) Whether the defendant is the absolute owner and possessor of the suit land? 

(iv) Whether the defendant is a defaulter tenant in respect of the suit land? 

(v) Whether the construction made by the defendant over the suit land is illegal? 

(vi) Whether the mutation of the plaintiff and proforma defendants in the revenue 

records as a recorded right holder in respect of the suit land is illegal and 

liable to be cancelled? 

(vii) To what reliefs (if any) the parties are entitled to?  

 

EVIDENCE ADDUCED 

 

11. On behalf of the plaintiff, evidence on affidavit of one PW is filed, i.e PW-1, Md. 

Motiullah and exhibited 57 numbers of documents. On behalf of Defendant No. 1 

adduced evidence on affidavit of one DW is filed, i.e DW-1, Smt. Rekharani 

chakraborty and exhibited 15 numbers of documents. 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

 

Issue No. (i) : Whether the suit filed by the plaintiff is maintainable in law 

and facts? 

 

12. The defendant No. 1 in her written statement contended that the suit is not 

maintainable. But, she failed to disclose as to how and why the suit is not 

maintainable. Order 8 Rule 2 of the Code of Civil Procedure, 1908 (for short “the 

CPC”) mandates that the defendant must rise by his pleading all matters which 

shows the suit not to be maintainable. However, there is no specific pleading in the 

written statement of the defendant No. 1 to show that the suit is not maintainable. I 

also find nothing in the record to hold that the suit is not maintainable. As per 

section 9 of the Code of Civil Procedure, 1908, court can try all suits of a civil nature, 

excepting suits of which their cognizance is either expressly or impliedly barred. The 

suit is based on landlord-tenant relationship and the instant suit has been instituted 

against the defendant No. 1 as per provisions of the Assam Urban Areas Rent Control 

Act, 1972 on the ground of defaulter. It is suit of a civil nature and there is no 

express or implied bar under any provision of law regarding non-maintainability of 

the suit. Under section 2 (a) of the Assam Urban Areas Rent Control Act,1972 
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“Court” means the court of ordinary civil jurisdiction in the area in which a house is 

situated which would be competent to pass a decree for eviction of a tenant from 

that house. Therefore, as per provision of the said Act, the present suit instituted by 

the plaintiff before this court being the competent court is maintainable in law. The 

Hon‟ble Gauhati High Court in a judgment, Dr. Dwijendra Mohan Lahiri –Vs- 

Rajendra Nath, reported in AIR 1971 Assam and Nagaland 143 has held that 

unless there is a specific averment that the suit is not maintainable either facts or in 

law , the court should refrain from framing such issues as such plea is vague and in 

the present suit also the Defendant No. 1 has failed to express how the suit is not 

maintainable, therefore no issue is at all required to decide regarding maintainability 

of the suit. 

 

Issue No. (ii) Whether the counter claim filed by defendant no.1 is 

maintainable in law and facts? 

 

13. The plaintiff in his written statement to counter-claim contended that the counter 

claim is not maintainable. But, he failed to disclose as to how and why the counter-

claim is not maintainable. Learned Counsel for plaintiff submitted that suit for 

adverse possession is not maintainable based on the judgment of Hon‟ble Supreme 

Court in Gurudwara Sahib vs. Gram Panchayat Village Sirthala and another, 

(2014) 1 SCC 669 wherein it is held in para 7 that " In the second Appeal, the 

relief of ownership by adverse possession is again denied holding that such a suit is 

not maintainable. There cannot be any quarrel to this extent the judgements of the 

courts below are correct and without any blemish. Even if the Plaintiff is found to be 

in adverse possession, it cannot seek a declaration to the effect that such adverse 

possession has matured into ownership. Only if proceedings filed against the 

appellant and appellant is arrayed as defendant that it can use this adverse 

possession as a shield/defence." 

14. Learned Counsel for the plaintiff also referred to the judgment of Hon‟ble Kerela High 

Court in Mohini vs B.Thimmappa 2016(1) Civ.C.R. 694 (Ker) wherein it is held 

that “Section 34 of the Specific Relief Act confers power on the Court to grant 

declaratory reliefs. Section 34 provides that any person entitled to any legal 

character, or to any right as to any property, may institute a suit against any person 

denying, or interested to deny, his title to such character or right, and the Court may 
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in its discretion make therein a declaration that he is so entitled. There is no law 

which provides that when a person possesses a property adverse to the interest of 

the real owner, he becomes the owner of the property. On the other hand, when it is 

said that the person in adverse possession has perfected title, it only means that 

since the person who had the right to possession has allowed his right to be 

extinguished, the person who is in adverse possession will be entitled to hold the 

property as its absolute owner. 

Article 65 of the schedule to the Limitation Act deals with the period of 

limitation for suits for possession of immovable property or any interest therein 

based on title. As per the said Article, the period of limitation prescribed for suits of 

the said nature is twelve years from the date when the possession of the defendant 

becomes adverse to the plaintiff. Section 27 of the Limitation act provides that at the 

determination of the period prescribed to any person for instituting a suit for 

possession of any property, his right to such property shall be extinguished. Section 

27 would operate only when a plea of adverse possession is established by the 

defendant in an action for possession based on title.” 

15. I have gone through the judgements as referred to by the Ld. Counsel for the 

plaintiff. It is pertinent here that the judgment of the Hon‟ble Supreme Court of India 

in Gurudwara Sahib vs. Gram Panchayat Village Sirthala and another, 

(2014) 1 SCC 669 has been overruled by the Hon‟ble Supreme Court of India in 

the judgment of Ravinder Kaur Grewal vs. Manjit Kaur, AIR 2019 SC 3827. 

The Ld. Counsel for the defendant No.1 submitted that a suit filed by plaintiff for 

adverse possession is maintainable as per the decision of the Hon‟ble Supreme Court 

in the above referred case. The Ld. Counsel for the defendant No.1 referred to the 

judgment of Hon‟ble Supreme Court of India, Ravinder Kaur Grewal v.Manjit 

Kaur, AIR 2019 SUPREME COURT 3827, wherein it is held that in para 61 “We 

hold that plea of acquisition of title by adverse possession can be taken by plaintiff 

under Article 65 of the Limitation Act and there is no bar under the Limitation Act, 

1963 to sue on aforesaid basis in case of infringement of any rights of a plaintiff.” 

16. I have carefully gone through the judgment of the Hon‟ble Supreme Court of India in 

the above referred case, from which it is clear that there is absolutely no bar for the 

perfection of title by way of adverse possession whether a person is suing as the 

plaintiff or being sued as a defendant and there is no bar under Article 65 or any of 

the provisions of Limitation Act, 1963 as against a plaintiff who has perfected his title 
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by virtue of adverse possession to sue to evict a person or to protect his possession 

and plethora of decisions are to the effect that by virtue of extinguishment of the of 

the owner, person in possession acquires absolute title and if actual owner 

dispossesses another person after extinguishment of his title, he can be evicted by 

such a person by filing of suit under Art. 65 of the Act. From the above referred 

case, it is apparent that a suit based on adverse possession can be filed and a suit 

for adverse possession is maintainable. Perusal of the pleadings of the counter claim 

shows that the counter claim is filed for adverse possession for perfecting the title of 

the defendant no.1 .Hence, from the aforesaid view I unhassitently hold that the 

counter claim of defendant No.1 is maintainable and it is decided in affirmative in 

favour of the defendant No.1. 

Issue No. (iv) Whether the defendant is a defaulter tenant in respect of 

the suit land? 

Issue No. (v) Whether the construction made by the defendant over the 

suit land is illegal? 

 

17. Both the issues are decided together for the sake of convenience and brevity. PW1, 

Md. Motiullah in his evidence in affidavit as well as in the plaint stated that the 

defendant came into occupation of the said house during life time of Md. Sanaullah 

and the Municipality Holding Number of the aforesaid house is 643 of ward No.2 

which is regarded as Schedule-B land at monthly rent of Rs.100/ per month and is 

also stated that the plaintiff after the expiry of Md. Sanaullah has been collecting the 

monthly rent of the Schedule B premises from the defendant No.1 and that 

defendant No. 1 has not paid any rent since January, 2009. DW1, Smt. Rekharani 

Chakraborty in her evidence in affidavit as well as in her pleadings contented that 

defendant No.1 was never and/ or is a tenant under the plaintiff‟s father or the 

plaintiff at any point of time and that defendant No.1 has been occupying and 

possessing the land measuring about 1700 Sq. Ft. by erecting a permanent structure 

since five decades nobody had/has ever visited her residence for any rent for the 

residence. From the above statements, it is clear that the defendant No.1 has totally 

denied the fact that she was a tenant of the plaintiff at any point of time and denied 

the landlord-tenant relationship. It is pertinent to mention that close perusal of the 

cross examination of PW1, Md. Motiullah shows that in his cross examination he 

admits the fact that in his pleadings he has nowhere mentioned that since when the 
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defendant no.1 and her father in law has been residing as their tenants. Perusal of 

the entire pleadings of the plaintiff (PW1) shows that he has nowhere mentioned in 

his pleadings that since when the defendant no.1 are their tenant, but in his cross 

examination he gave evidence beyond pleading and stated that he has avert in his 

pleading that his father has given the suit property on a rent of Rs.100/- per month 

since 1965, but, however, perusal of the plaint filed by the plaintiff (PW1) shows that 

he has not in fact mention that since 1965, his father had given the suit property on 

rent. I have gone through all the exhibits filed by PW1, which shows that from Ext.5 

to Ext.57 are all rent receipts starting from Ext.5, which is the rent receipt dated 

18.08.1969 to Ext.57, which is the rent receipt dated 02.11.2008. As the defendant 

no.1 has totally denied the relationship of landlord-tenant the burden lies upon the 

plaintiff to prove that the defendant no.1 was his tenant. During the cross 

examination of PW1, he has stated that the husband of the defendant expired on 

28.10.1990, which is stated by the DW1 in her evidence in affidavit. During cross 

examination, PW1 has stated that Ext.33 is the rent receipt issued on 06.02.1992 

and Ext.33(i) is the signature of one Amanullah and Ext.33(ii) is the signature of Lt. 

J.C. Chakraborty, husband of the defendant no.1. It is very strange and interesting 

to see that the PW1 claims the signature of Ext.33(ii) to be the signature of Lt. J.C. 

Chakraborty, husband of the defendant which is taken on 06.02.1992 but in his cross 

examination itself he admitted that the said Lt. J.C. Chakraborty has already died in 

the year 1990. Hence it is seen that the signature of the person is shown almost one 

and half year after his death. Moreover, in the pleadings as well as in the evidence in 

affidavit of PW1, he has stated that after death of his father he collected rent but 

Ext.33(i) consist signature of one Amanullah and that fact is admitted by the PW1 in 

his cross examination, which reflects that the rent is received by one Amanullah had 

received the rent and this evidence is beyond pleadings. DW1 in her evidence as well 

as in her written statement cum counter claim that the plaintiff has not mentioned 

anything regarding the nature of tenancy whether written agreement or oral. In the 

pleadings and evidence of PW1, he has not stated about any tenancy agreement 

either written or oral between defendant No.1 or his father. Hence the plaintiff has 

failed to prove how the tenancy started and also the relationship of landlord-tenant 

between him and defendant no.1. Careful perusal of the plaint shows that the 

plaintiff has stated that the rent was Rs.100/- per month and he has also stated the 

same in his evidence in affidavit but in his cross examination he denied the fact that 

at any point of time he have mention that the rent of the Rs.100/- in his evidence in 
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affidavit. Hence the credibility of the witness, PW1 has been completely shaken 

during cross examination and the plaintiff has not been able to prove that the 

defendant no.1 was tenant during the lifetime of his father at the rate of Rs.100/- 

per month. Moreover, the rent receipts exhibited by the PW1 also shows that various 

rate of rent has been shown in the rent receipts at different times, however, it is also 

pertinent to mention that regarding the point that defendant No. 1 was the tenant of 

the plaintiff, the evidence of DW1 could not be shaken during her cross examination. 

As the plaintiff has failed to prove the landlord-tenant relationship between him and 

the defendant no.1, it is held defendant no.1 is neither a tenant nor a defaulter 

tenant under the plaintiff. Hence as from the aforesaid discussion it is clear that 

there is no landlord-tenant relationship between the plaintiff and the defendant no.1 

and so the question of illegal construction by a tenant does not arise at all. However, 

it is also pertinent to mention that the plaintiff in his plaint has as well as evidence in 

affidavit has given the southern boundary of schedule B land and hence he has given 

a vague description of suit premise, i.e. schedule B. However, perusal of the 

evidence, written statement and counter claim of the defendant no.1 shows that they 

have constructed over the suit land, perusal of the evidence of DW1 and the 

documents exhibited by DW1 shows that they have not made the construction after 

taking proper permission from the concerned authority. Ext.2 of plaintiff is the notice 

given by Tinsukia Municipality shows that notice was given to the defendant no.1, 

asking her to submit the construction permission and till then to stop the 

construction work, and in the evidence of DW1, it is seen that no such document has 

been given by defendant no.1 regarding the construction permission. Hence, the 

construction made by the defendant no.1 cannot be said to be legal. Hence, both the 

issues are decided in negative. 

Issue No. (iii) Whether the defendant is the absolute owner and possessor 

of the suit land? 

Issue No. (vi) Whether the mutation of the plaintiff and proforma 

defendants in the revenue records as a recorded right holder in respect of 

the suit land is illegal and liable to be cancelled? 

 

DW1 in her evidence in affidavit and the counter claim stated that the father-in-law of 

the defendant No. 1 on 18th September, 1952 came to Sripuria, Tinsukia near Assam Oil 

Company (A.O.D.) and came into possession of a vacant land measuring more or less 

1700 Sq. Ft. equivalent to 0 Bigha – 0 Katha – 11.8 Lechas covered by dag No.3600, 
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P.P. No.330, situated Sripuria, Tinsukia Municipal Board, Ward No.2, Mouza Tinsukia, 

District Tinsukia, Assam and erected a katcha house / permanent structure with 

bamboo post and bamboo wall, patty (veneer) roof at his own costs and lived thereat 

with his son and daughter above named peacefully without any hindrance from any 

corner whomsoever. The plaintiff has totally denied the fact and in his evidence PW1 

stated that the schedule-A land belong to the Pattadar 1. Md. Amanullah, 2. Md. 

Motiullah (Plaintiff), 3. Md. Aminullah, 4. Md. Javed, 5.Md. Jamsed (1 to 5) are all sons 

of Late Md. Sanaullah, 6. Mrs. Sayda Hazan, W/O. Late Sahadullah 7. Smti Sadiya 

Fatima, D/O Late Sahadullah and 8. Miss. Sara Fatima, D/O. Late Sahadullah. It is 

averred that Late Md. Sanaullah was the original pattadar in respect of the aforesaid 

plot of land who died on 12.03.1990 leaving behind the aforementioned legal heirs who 

inherited the aforementioned plot of land alongwith the legal heirs of Md. Sahadullah 

who died on 06.02.2011 to the extent of undivided share of land. PW1, the plaintiff 

claim himself to be one of the Co-Pattader of the schedule A land and the same is 

denied by the defendant no. 1. Ex. 1 of the plaintiff shows that the plaintiff is one of the 

co-pattadar of schedule A land, which he has acquired by inheritance from his deceased 

father. The defendant no 1 on the other hand, claimed title on the basis of adverse 

possession against the plaintiff. DW 1 in her evidence stated that she is possessing in 

the suit land without any sort of disturbance or interference from anybody whomsoever 

till 09.02.2015 the date of which the said house is gutted fire.  The defendant no. 1 

claimed that she is absolute owner in possession of the suit land and the plaintiffs right, 

title and interest over the suit land have been extinguished by efflux of time. From the 

above contention, it is clear that defendant no. 1 in her counter claim had admitted that 

title of the plaintiff as a co-owner but has only stated that his right have already 

extinguished as per law of limitation. It is to be noted that to claim adverse possession 

one must prove that particular person is the true owner and holder of the property and 

person claiming adverse possession the land adversely, openly, continuously and 

uninterruptedly as the defendant has denied title of the plaintiff and true owner of the 

land in question is not as party to the case under such circumstances the plea of 

adverse possession is not maintainable. Hence perusal of Exhibit 1 of plaintiff shows 

that plaintiff is a co-pattadar, and the defendant No. 1 has not made the other co-

owners as party to her counter-claim. Hence, as the other co-owners are not made 

party, the claim of adverse possession is not sustainable. Moreover, the defendant No. 1 

by her Exhibit 1 has proved that her father in law was a refugee by showing the 

Refugee Registration Certificate of Krishna Prasanna Chakraborty bearing Regd 
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No.2234, dated 25/02/1952 issued by Asst. Relief and Rehabiliate Officer, Dibrugarh, 

but the documents exhibited by DW1 has nowhere been able to prove that defendant 

No. 1 are in possession of the suit land adversely, openly, continuously and 

uninterruptedly for more than five decades. From the above discussion it is clear that 

plaintiff is a co-pattadar of the suit land and hence, the mutation of the plaintiff and 

proforma defendants in the revenue records as a recorded right holder in respect of the 

suit land is not illegal, as Exhibit 1 of plaintiff proves that they have acquired the suit 

land by way of inheritance. Hence, both issues are decided in negative. 

 

Issue No. (vii) To what reliefs (if any) the parties are entitled to? 

 

18. From the discussion and decision of the above issues it is clear that in the instant suit 

the plaintiff failed to establish landlord-tenant relationship by adducing cogent 

evidence. The defendant no.1 did not admit the title of the plaintiff in the course of 

trial. At the same time it is also established that the defendant no.1 counter claimant 

failed to establish that she has acquired right, title and interest over the suit land by 

way of adverse possession. Accordingly it is held that neither party is entitled to any 

relief in this suit. 

 

 

 

  ORDER 

 

In the result the suit of the plaintiff and the counter claim of the defendant No.1 are 

dismissed on contest without cost. 

  

Prepare decree accordingly. 

 

The judgment is pronounced in open court, which is given under my hand 

and seal of the Court on this the 30th day of October, 2019. 
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APPENDIX 

PLAINTIFF WITNESSES: 

PW-1: MD. MOTIULLAH 

DEFENDANTS WITNESSES:  

DW-1:-SMTI. REKHA RANI CHAKRABORTY 

 

PLAINTIFF EXHIBITS:  

 

Exhibit 1:- Certified copy of Jamabandi of Tinsukia, P.P. No. 330, Mouza- Tinsukia. 

Exhibit 2:- Is the copy of notice dated 03/12/14 issued by Tinsukia Municipal Board 

Tinsukia  

Exhibit 3:- Is the copy of the complaint dated 11/02/15 to the Circle Officer (Rev) 

Tinsukia.  

Exhibit 4:- Is the copy of the complaint dated 04/03/2015 to the concerned authority 

of Tinsukia Municipal Board, Tinsukia. 

Exhibit 5:- Rent Receipt No.4 dated 18/08/1969 of Book No. 1. 

Exhibit 6:- Rent Receipt No.6 dated 07/10/1969 of Book No. 1. 

Exhibit7:- Rent Receipt No.11 dated 05/01/70.  

Exhibit8:- Rent Receipt No.14 dated 04/03/70 

Exhibit9:- Rent Receipt No.16 of Book No. 1 dated 18/04/70. 

Exhibit10:- Rent Receipt No.18 dated 21/04/70 of Book No. 1. 

Exhibit11:- Rent Receipt No.21 of dated 25/05/70. 

Exhibit12:- Rent Receipt No.22 dated 24/08/70 

Exhibit13:- Rent Receipt No.27 dated 12/11/70. 

Exhibit14:- Rent Receipt No.28 dated 02/04/1971 

Exhibit15:- Rent Receipt No.29 dated 07/06/71 

Exhibit16:- Rent Receipt No.31 dated 05/07/71( Book No. 1) 

Exhibit17:- Rent Receipt No.33 dated 11/09/71 

Exhibit18:- Rent Receipt No.34 dated 13/11/71  

Exhibit19:- Rent Receipt No.40 dated 13/03/72 (Book No. 1)   

Exhibit20:- Rent Receipt No.41 dated 25/03/72 (Book No. 1)   

Exhibit21:- Rent Receipt No.44 of dated 27/07/72 
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Exhibit22:- Rent Receipt No.57 dated 14/11/73 

Exhibit23:- Rent Receipt No.58 dated 14/11/73 

Exhibit24:- Rent Receipt No.59 dated 14/11/73 

Exhibit25:- Rent Receipt No.60 dated 14/11/73 

Exhibit26:- Rent Receipt No.61 dated 14/11/73 

Exhibit27:- Rent Receipt No.71 dated 19/08/74 (Book No.1) 

Exhibit28:- Rent Receipt No.175 dated 18/02/80 (Book No.3) 

Exhibit29:- Rent Receipt No.181 dated 25/03/80 

Exhibit30:- Rent Receipt No.184 dated 13/05/80 

Exhibit31:- Rent Receipt No.214-A dated 12/02/81 

Exhibit32:- Rent Receipt No.215 dated 12/02/81 

Exhibit33:- Rent Receipt No.216 dated 17/03/81 

Exhibit34:- Rent Receipt No.19 dated 06/02/92 

Exhibit35:- Rent Receipt No.20 dated 06/02/92 

Exhibit36:-Rent Receipt No.21 dated 09/02/92 of Book No.5 

Exhibit 37:- Rent Receipt No.22 dated 15/02/92 of Book No.5 

Exhibit 38:- Rent Receipt No.23 dated 06/03/92 of Book No.5 

Exhibit 39:- Rent Receipt No.32 dated 26/11/93 

Exhibit 40:-Rent Receipt No.33 dated 23/12/93 of Book No.5 

Exhibit 41:-Rent Receipt No.34 dated 31/12/93 of Book No.5 

Exhibit 42:-Rent Receipt No.33 dated 09/12/98 

Exhibit 43:-Rent Receipt No.34 dated 09/12/98 

Exhibit 44:-Rent Receipt No.36 dated  09/12/98 

Exhibit 45:-Rent Receipt No.37 dated 09/12/98 

Exhibit 46:-Rent Receipt No.38 dated 12/02/98 

Exhibit 47:-Rent Receipt No.39 dated 07/02/99 

Exhibit 48:-Rent Receipt No.40 dated 09/02/99 

Exhibit 49:-Rent Receipt No.41 dated 13/03/2000 

Exhibit 50:-Rent Receipt No.42 dated 31/12/2000 

Exhibit 51:- Rent Receipt No.43 dated 09/04/01 

Exhibit 52:- Rent Receipt No.44 dated 30/09/01 

Exhibit 53:- Rent Receipt No.49 dated 27/10/03 

Exhibit 54:- Rent Receipt No.50 dated 09/11/05 

Exhibit 55:- Rent Receipt No.51 dated 12/12/06 of Book No.6 

Exhibit 56:- Rent Receipt No.52 dated 19/11/07 of Book No.6 
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Exhibit 57:-Rent Receipt No.53 dated 02/11/08 of Book No.6 

 

 

DEFENDANTS EXHIBITS:  

 

Exhibit-1:- Is the Refugee Registration Certificate of Krishna Prasanna Chakraborty 

bearing Regd No.2234, dated 25/02/1952 issued by Asst. Relief and Rehabiliate Officer, 

Dibrugarh.  

Exhibit 2 to 10:- Is the 9 (Nine) numbers of photographs of the gutted house on 

09/02/2015. 

Exhibit- 11:- Is the Police Report of Tinsukia Police Station without date. 

Exhibit- 12:- Is the Police Report of Tinsukia Police Station dated 25/02/2015 

Exhibit-13:- Is the received copy of the letter addressed to the Director of Fire and 

Emergency Service, Assam dated 20/02/2015 through Tinsukia office. 

Exhibit-14:- Is the application before the Circle Officer (Revenue) Tinsukia dated 

11/02/2015. 

Exhibit-15:- Is the application before the Deputy Commissioner, Tinsukia dated 

10/02/2015. 
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