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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 295 OF 2011 

U/Sec 326 OF IPC  

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI KARMA MAJHI @ AJOY 

S/O: LATE BAHADUR MAJHI 

ADDRESS: No.1 ASSOMIYA GAON, TINGRAI BAZAR 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. SUBHAJIT DEBNATH, LEARNED LEGAL AID COUNSEL 

CHARGE FRAMED ON: 04-05-12 

EVIDENCE RECORDED ON: 30-05-12, 17-06-14, 24-07-14, 03-03-17 & 13-12-16  

ARGUMENT HEARD ON: 04-10-2019 

JUDGMENT DELIVERED ON: 31-10-2019 
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JUDGMENT: 

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 20/06/11 at about 7-15 PM 

while his elder brother Laxman Mura was sitting in his courtyard and gossiping. At 

that time Karma Majhi came there with a dao in his hand and without any reason he 

cut his elder brother’s right hand and he sustained grievous injury. It were the 

villagers, who had confined Karma Majhi and assaulted him. Thereafter, he was 

handed over to the police. Hence, the informant filed this case. The criminal law was 

set in motion with the lodging of the FIR. 

2. In this case the O/C, DIGBOI PS registered as DIGBOI PS case No. 116/11 U/sec 326 

of IPC  and the case was entrusted to ASI PULEN GOGOI for investigation and finally 

after completion of investigation the charge-sheet was submitted by SI MOHESH CH. 

BORAH against the accused person U/sec 324 of IPC. 

3. In this case the accused person appeared before the court and he was allowed to go 

on bail by my Ld. Predecessor and as per section 207 of CrPC & the offences U/sec 

326 of IPC were read over and explained to the accused person to which he pleaded 

not guilty and claimed to be tried. In this case the prosecution has adduced as many 

as nine PWs to prove the case. In this case the statement of the accused person is 

hereby recorded and his plea is of total denial. The defence does not adduce any 

DWs from their side.   

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: Whether the accused person on 20-

06-11 at 7:15 pm had voluntarily caused grievous hurt to the informant’s brother 

by a dao which is an instrument of sharp cutting and thereby caused grievous 

injury to the victim & thereby committed an offence punishable u/s 326 of IPC? 

Discussion, Decision and Reasons there on: 

6. PW1 in his evidence has deposed that he is the informant of this case. He knows the 

accused. The occurrence took place about one year ago at about 7:00/7-30 PM. At 

that time he was at his house. The place of occurrence is about 200/300 meter from 

his house. At that time, the accused came with a Dao on his hand and without any 
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reason cut his brother Laxman Mura and his brother sustained grievous injury. 

Hearing hue and cry he ran to the place of occurrence and saw that  the accused 

was confined by his brother and other local persons. Immediately, the 108 

Ambulance was called and informed the matter to the police station. Thereafter, he 

lodged a written ejahar at the police station. Ext. 1 is the ejahar and Ext.1(1) is his 

signature. Police recorded his statement.  

7. During cross examination he stated that the place of occurrence is the village head 

man Laxman Mura’s house and the injured is a village head man. The accused did 

not work at the house of injured person as “Haluwa”. He did not see how his brother 

sustained injury. He went to the place of occurrence and saw that the accused was 

confined by his brother Laxman Mura, Stimen Mura, Jiban Mura etc. He does not 

know the other persons. About 10/15 persons were present at the place of 

occurrence. He came to know from his brother Laxman Mura that the accused 

assaulted him without any reason.  

8. PW2 in his evidence has deposed that the informant is his brother. He know the 

accused person. About one year back one day at about 6-30 pm he was sitting in his 

house along with Jiban Mura. At that time the accused came to his house and cut his 

right hand’s thumb finger and he raised hue and cry and immediately the local 

people gathered there and they informed the police. He was taken to Digboi Civil 

Hospital by 108 Ambulance and after treatment he was returned back to his house. 

The police recorded his statement.  

9. During cross examination he has stated that Sri Bharat Mura, Dijen Mura are his 

brothers. The accused is the same villagers and he know the elder brother of the 

accused Bhadra Maji. The elder brother of the accused Sri Bhadra Maji came to his 

house prior to the incident along with a complaint and he complaint before him that 

his brother i.e. accused person was quarreling at the house. The victim does not 

have grievance against the accused person. There are about 25/30 houses near the 

house of the victim and if anyone raises a voice one could hear it.  The suggestions 

put forward are of total denial.  

10. PW3 in his evidence has deposed that the informant is his brother. He know the 

accused person. The occurrence took place about one year ago at about 6-30 PM. At 

that time he was sleeping in his house. Hearing hue and cry outside his house, he 

ran to the place of occurrence and saw that his brother Laxman Mura had sustained 

injury in his hands. He tried to help him to tie the injury sustained by his brother. At 

that time the accused was tied by the local people and thereafter Laxman Mura had 
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sent to the medical. The police recorded his statement.  

11. During cross examination he has stated that Jiban Mura resides near the house of 

PW3. He did not see how Laxman Mura had sustained injury.  

12. PW4 in his evidence has deposed that he know the informant and the accused 

person. The occurrence took place about one year ago at about 6/6-30 PM. At that 

time, he was at his house and his house is situated near the place of occurrence. 

Hearing hue and cry he went to the place of occurrence and saw that the injured 

Laxman Mura had tried to snatch the Dao from the hand’s of accused person. 

Thereafter, he took the dao. Thereafter, police and Ambulance vehicle arrived at the 

place of occurrence and took the accused and the injured person. The police seized 

the Dao. Ext. 2 is the seizure list and Ext.2(1) is his signature. The police recorded 

his statement.  

13. During cross examination he stated that the police did not read over the contents of 

Ext.2 to him. He did not see how Laxman Mura had sustained injury.  

14. PW5 in his evidence has deposed that he knows the informant, accused and the 

injured person. About one year back at about 6-30 PM he along with Laxman Mura 

and the mother of Laxman were sitting their courtyard and during that time the 

accused came there and cut Laxman and Laxman had sustained injury on his thumb 

finger. Thereafter, Laxman had taken to the medical by 108 Ambulance. Police came 

to the place of occurrence and recorded his statement.  

15. During cross examination he stated that after the incident there were about 50 

people gathered at the place of occurrence. He did not see that the accused was 

going in front of the house of Laxman Mura. The suggestion put forward is of total 

denial.  

16.  PW6 in his evidence has deposed that he know the informant and the accused 

person. About three years ago one day in the evening time he heard that the 

accused had cut one Sri Laxman Mura and he went to the place of occurrence and 

he saw that the hand of Laxman was tied and police was present there. Police seized 

something in presence of him. Ext. 2 is the seizure list and Ext.2(2) is his signature.  

17. His cross examination has been declined.  

18.  PW7 in his evidence has deposed that on 20-06-11 he was working as medial officer 

at Digboi Civil Hospital and on that day he examined one Sri Laxman Mura aged 

about 45 years, male and found:(i) lacerated injuries on the base of the thumb. 

Swollen more, X-ray was advised.  Ext.3 is the medical report. Ext.3(1) is his 

signature.  
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19. During cross examination he stated that during examination no identification mark 

was found.  

20. PW8 in his evidence has deposed that he know the informant as well as the accused 

person. The incident occurred about 4-5 years back in the evening. At that time he 

was near the place of occurrence. The accused came with a dao in his hand and had 

cut the Gaon Bura Viz Laxman Mura in his hand by dealing a blow to him with the 

dao. The said Gaonbura sustained injuries in his hand. Later, police came to the 

place of occurrence.  

21. During cross examination he has stated that his house is near the house of the 

informant with a house in between. The police had visited the place of occurrence on 

the following day of the incident. Police had not recorded his statement. The 

suggestions put forwarded are of total denial.  

22. PW9 in his evidence has deposed that on 20-06-2011 he was posted as O/C at 

Digboi PS. ASI Pulin Gogoi was endorsed to do the preliminary investigation of the 

Digboi P.S case No. 116/11 u/s 326 IPC on 20-06-2011 which was registered based 

on the ejahar lodged by Sri Manik Mura on that day. On completion of the 

preliminary investigation ASI Pulin Gogoi had handed over the CD of this case on 29-

07-11. He took up the case himself and based on the preliminary investigation 

conducted by ASI Pulin Gogoi he had submitted the charge sheet against the 

accused person Karma Majhi u/s 324 of IPC. Ext.4 is the charge sheet and Ext.4(1) is 

his signature. During cross examination he stated that he did not conduct the 

investigation of this case. He does not know where the statement of the witnesses 

were recorded. The suggestion put forward is of total denial. 

 I have heard the arguments of the learned Asst. PP & the learned legal aid 

counsel. 

23. From the perusal of the evidence on record, I find that the accused person stands 

charged for an offence u/s 326 of IPC. On close scrutiny of the case record, it 

appears that PW-2 and PW5 are the vital witnesses of this case and they are the eye 

witnesses of this case. Let us peruse the evidence of PW2 & PW5 who are the eye 

witness. PW2 happens to be the victim of this case and it is quite clear from his 

evidence that the accused person had cut the thumb of the victim and it cannot be 

denied at all. During cross examination of PW2 it appears that no such fruitful results 

could be achieved by the learned defence side through the cross examination. The 

cross examination of PW-2 & PW5 are merely in the form of suggestions and 

suggestions cannot be accepted as part of evidence until proved. It is apparent from 
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the evidence of PW5 that the accused person had cut the victim on his thumb with a 

dao. But there is another version which appears from the evidence of PW4 wherein it 

appears that while there was an act of snatching by the victim to take away the dao 

from the hands of the accused person and at that time he took away the dao i.e. 

PW-4. It has been admitted by PW4 during the cross examination that he did not 

know how the victim had sustained injuries. Even if, from the perusal of the evidence 

of PW-4 it appears that there was no such injury or act from the side of the accused 

person. But it cannot be denied that the victim did not sustain any injury. Moreover, 

PW4 did not show how the victim sustained injury. It was PW-4 who is not a direct 

eye witness to the case, but he was in his home and after hearing the noise he came 

out to the place of occurrence. At this stage, let us perused the evidence of PW1, 

PW3 and PW6. It has been admitted by PW1 that he is the brother of the victim and 

it was the accused who had cut the hand of the victim with a dao. PW1 is not an eye 

witness of this case, but he also reached the place of occurrence immediately after 

hearing the hulla. Similarly, PW3 and PW6 has also supported the version of PW-1 & 

PW2 that the accused person had committed the offence. Even if, PW4 has 

mentioned about some scuffle between the accused and the victim but his evidence 

cannot be accepted in this case, wherein the other PWs has raised a different story 

to it.  

24. This is clear the evidence of PWs that the accused person was involved in the 

commission of the offence. At this stage it is to be pointed out that PW1, PW2 are 

interested witness as they are brothers.  

25. It has also come to light that PW1 & PW2 are interested witness. But the law is quite 

clear on this issue as laid down by the hon’ble supreme court in Bolineedi 

Venkataramaiah Vs State Of Andhra Pradesh1 AIR 1994 SC 76 wherein the 

hon’ble supreme court has held, “…However, since they are interested 

witnesses, their evidence was subjected to greater scrutiny and one of the 

tests applied is whether the specific overt acts are attributed to them so 

that the omnibus allegations may not be accepted so as to rule out the 

possibility of implicating some innocent persons. In appreciating evidence 

of this kind of witnesses, the courts have always considered that such of 

those accused to whom specific overt acts have been attributed 

consistently and the same is corroborated by the medical evidence and the 

circumstances of the case, can safely be convicted…”  
                                                           
1
 AIR 1994 SC 76 
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26. The evidence of PW1 & PW2 are vital in this case as they were the witnesses who 

saw the occurrence immediately after the incident. The evidence of such witnesses 

needs to have more careful scrutiny and with caution.  

27. Even if it appears that there was cross examination of PW1 & PW2 at length but it 

appears that there is no momentum which has been brought to light by the defence 

to get the ball in his favour. It cannot be denied that the injured i.e. PW2 didn’t 

sustain any injury on the fateful night. The injury has been sustained and there was 

an incident which led to it.  

28. This court has also perused the evidence of PW-7 i.e. the medical officer and on 

perusal of his evidence it appears that the injured had sustained injury on the base 

of his thumb. But the medical officer has failed to opine whether the injury was 

grievous or not. The medical officer did not mention the nature of the weapon used. 

It is clear that the evidence of medical officer is an expert opinion which require 

corroboration to prove it. There is no doubt that the investigating agency has seized 

the dao, which has been marked as Ext.2 and it appears from the evidence of PW4 & 

PW5 that the weapon seized was a dao. There is no doubt that the seizure witness 

i.e. PW4 has stated that Ext.2 was not read over to him. The said is a technical 

aspect and even if the IO has not read over Ext.2 to PW4 it does not affect the merit 

of the case. There is no cross examination of PW6 who is also one of the seizure 

witness of this case.  

29. PW6 & PW8 has admitted that they heard about the fact that the accused had cut 

PW2 with a dao. Both the PWs are hearsay witnesses. Their evidence needs to be 

perused along with the evidence of PW1, PW3 who reached the place of occurrence 

immediately after hearing the hulla. The evidence of PW-1 & PW3 has much 

relevancy to the fact in issue and his evidence can be regarded as res-gestae 

under Section 6 of the Evidence Act. It was PW-1 & PW3 who saw that the victim 

sustained injury as well as the accused person was tied with a rope at the place of 

occurrence by the masses.  

30. The Hon’ble Gauhati High Court in KAMAKHYA ROY Vs. STATE OF ASSAM 

Criminal Appeal No. 24 (J) of 20162 has observed, “the principle of law 

embodied in Section 6 of the Evidence Act is usually known as rule of res-gestae. 

The essence of the doctrine is that a fact which though not in issue, if so connected 

to the fact in issue has to form the said part of transaction, became relevant by 

                                                           
2
 Criminal Appeal No. 24 (J) of 2016 
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itself. The rule is an exception to the general rule that hearsay evidence is not 

admissible. The rational in making certain statement on fact admissible under section 

6 of the Evidence Act is on account of spontaneity and immediacy of such statement 

or the fact in relation to the fact in issue. Such statement must have been made 

contemporaneous with the act which constitute the offence or at least immediately 

thereafter, without there being any scope for fabrication. For the application of 

Section 6 it is necessary that the fact must not be too remote but a part of single 

transaction.” 

31. The evidence of PW-1, PW2 cannot be discarded and set aside only on the ground 

that they are having a family relation with PW-1. Even if PW-1 and PW-2 are 

interested witnesses of this case their evidence cannot be thrown away.  

32. This court has also perused the statement of the accused person u/sec 313 of CrPC 

and on perusal of his statement it appears that his plea is of total denial. 

33. This is quite evident and crystal clear that the accused person was involved in the 

commission of the offence wherein he had assaulted the injured and it was because 

of the act of the accused the injured had sustained injuries.  

34. Now, in this case the accused person stands charged for an offence u/sec 326 of 

IPC. Now let us have a look at the ingredients of section 326 of IPC read with section 

320 of IPC which defines “grievous hurt”. 

“Grievous hurt.—The following kinds of hurt only are designated as “grievous”:—

(First) — Emasculation. 

(Secondly) —Permanent privation of the sight of either eye. 

(Thirdly) — Permanent privation of the hearing of either ear, 

(Fourthly) —Privation of any member or joint. 

(Fifthly) — Destruction or permanent impairing of the powers of any member or 

joint. 

(Sixthly) — Permanent disfiguration of the head or face. 

(Seventhly) —Fracture or dislocation of a bone or tooth. 

(Eighthly) —Any hurt which endangers life or which causes the sufferer to be during 

the space of twenty days in severe bodily pain, or unable to follow his ordinary 

pursuits.” 

35. But in this case, there was no such evidence brought to light nor it appears from the 

evidence of the medical officer that the injuries were of such a nature so as to 

attract the provisions of section 320 of IPC. The evidence of the medical officer 

https://indiankanoon.org/doc/126195200/
https://indiankanoon.org/doc/175864808/
https://indiankanoon.org/doc/45255066/
https://indiankanoon.org/doc/3369562/
https://indiankanoon.org/doc/183418311/
https://indiankanoon.org/doc/105055722/
https://indiankanoon.org/doc/44556736/
https://indiankanoon.org/doc/128499502/
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points out that the injured had sustained injury on his thumb. The injury was caused 

by a sharp weapon i.e. a dao. But there is no such evidence brought to light that the 

injured had sustained such an injury which would lead to permanent disfiguration of 

his hands. The injury was on the thumb but the said doesn’t fall within the category 

of section 320 of IPC which deals with grievous hurt. The prosecution has been at a 

failure to prove the ingredients of section 320 of IPC but there is no doubt that the 

injury was caused by a sharp weapon but the injuries sustained doesn’t fall within 

the category of grievous hurt. Hence, in such a case the prosecution has been able 

to bring the case u/sec 324 of IPC with the use of sharp weapon i.e. dao.  

36. At this stage, a question which comes to mind whether accused can be convicted in 

this case u/s 324 IPC as no charge under the section was explained to him. The 

answer for the question lies in section 222(2) of the CrPC. In the present case, it is 

seen that the prosecution has been able to prove the ingredients of section 324 IPC. 

The offences u/s 326 was explained against him. I am of opinion that for inadvertent 

misquoting of sections only an accused cannot be allowed to go scot-free. Section 

324 is a minor offence. The accused was thoroughly examined describing all 

incriminating materials against him placed by the witnesses and it has been proved 

beyond reasonable doubt that the accused committed the offence. Therefore, 

conviction of the accused in the present case u/s 324 IPC will not prejudice the 

accused.  

37. Finally, I am of the opinion that the accused person is involved in the said crime and 

all the ingredients U/sec 324 of IPC has been proved by the prosecution by relying 

upon 8 PW’s and hence the accused person is held guilty for an offence U/sec 324 of 

IPC.  

38. Now let me considered whether the accused person is entitled to get 

benefit of probation in this case. 

39. From the perusal of the evidence on record it seems clearly that the accused person 

had an intention to commit the said offence. In the light of growing crime rate in 

society and social environment of villages/towns/cities such crime should not go 

unpunished and the offence being grave and serious one & he is  not entitled to get 

any benefit. 

40. Considering the all aspects I decided that the accused person will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

HEARING OF POINT OF SENTENCE 

41. Now I proposed to pass appropriate sentence after hearing the convicts namely 
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KARMU MAJHI. Heard the convict on the point of sentence. He has prayed mercy of 

the court considering his family and future life as well as being the bread earner of 

his family. With regard to the point of sentence there is a duty cast upon the courts 

to keep the following objectives in mind while sentencing accused person the social 

interest and consciousness of the society, seriousness of the crime and the criminal 

history of the accused, the undue sympathy to impose inadequate sentence would 

do more harm to the public at large, the imposition of inadequate sentence would 

undermine the public confidence in the efficacy of law and society cannot endure 

such threats.  

42. I have heard the learned defence counsel and the learned Asst. P.P. on the point of 

sentence. The learned Asst.P.P has submitted that the accused persons should get 

adequate amount of punishment and the learned defence counsel had submitted 

that the court may be lenient on the accused person on the point of sentence as the 

accused person is having his family and future life as he is aged 37 years.  

43. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

I found that the accused is aged 37 years of age and he has prayed for some relief. 

The victim had sustained injury and had undergone treatment.  

ORDER 

The accused person is hereby convicted of the offence leveled against him 

U/sec 324 of IPC. Having regard to the nature of offence submission of the 

convicts as well as after hearing the learned defence counsel and the learned 

Asst. P.P and circumstances of the present case I hereby sentence the 

accused person namely KARMU MAJHI U/sec 324 of IPC to undergo simple 

imprisonment of one and half years.  

The period of detention already undergone by the accused person (if any) in 

judicial custody during the investigation, the enquiry or trial of the instant 

case shall be “set off” as per provisions of sec 428 of CrPC. 

As the accused person has already undergone his sentence of one and half 

years and he is hereby set at liberty.  

Let the under trial prisoner Karmu Majhi be released from the judicial custody 

at Tinsukia if not required in any other case.  

Inform all concerned.  
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Let a copy of the judgment be given to the convict free of cost under Sec 363 

of CrPC immediately. 

Make necessary entry in the judgment register 

Given under my hand and seal of this court on this the 31st day of October, 

2019 at MARGHERITA COURT  

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

     MARGHERITA, TINSUKIA                                     
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WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SRI MANIK MURA 

PW2: SRI LAXMAN MURA 

PW3: BHARAT MURA 

PW4: SRI STEPHEN MURA 

PW5: SRI JIBAN KHARIA 

PW6: SRI NAGENDRA MAJHI 

PW7:  Dr. GAUTAM SAIKIA, M/O 

PW8: SRI NUMAL SURJYOBONGSHI 

PW9: SRI MAHESH CH. BORAH, I/O  

WITNESSES FROM THE DEFENCE SIDE:    NIL 

 PROSECUTION EXHIBITS:  

  EXT 1 IS THE FIR 

  EX1 (1) IS THE SIGNATURE PW-1 

 EXT2 IS THE SEIZURE LIST 

 EXT2(1) 2(2) IS THE SIGNATURES OF PW4, PW6 

  EXT3 IS THE MEDICAL REPORT 

 EXT 3(1) IS THE SIGNATURE OF PW7 

  EXT4 IS THE CHARGE SHEET  

  EXT4(1) IS THE SIGNATURE OF PW8  

DEFENCE EXHIBITS: NIL                                                                   

                                                                            SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

                                                                    MARGHERITA, TINSUKIA                                     


