
1 
 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

MISC CASE NO: 28 OF 2016 

U/Sec 127 OF CrPC 

SRI JOG BAHADUR MAGAR 

S/O: SRI LATE MAN SINGH MAGAR 

ADDRESS: BOR GOLAI 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

… 1ST PARTY/PETITIONER 

-Vs.- 

      SRI DEB KUMAR MAGAR 

S/O: SRI JOG BAHADUR MAGAR 

ADDRESS: BOR GOLAI COLLIERY 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

.......……2ND PARTY/OPP. PARTY 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE PETITIONER/1ST PARTY: Mr. RANJIT DUTTA, LEARNED ADVOCATE 

FOR THE RESPONDENT/2ND PARTY: Mr. T.S. MUKHERJEE, LEARNED ADVOCATE 

EVIDENCE RECORDED ON: 11-05-2018, 11-06-2018, 16-08-2018, 03-07-2019 & 17-07-2019 

ARGUMENT HEARD ON: 16-09-2019 

FINAL ORDER DELIVERED ON: 10-10-19 

FINAL ORDER: 

1) This case arose out of a petition under section 127 of CrPC whereby one SRI JOG 

BAHADUR MAGAR (herein referred as the 1st Party) has claimed maintenance from 

DEB KUMAR MAGAR (herein referred as the 2nd Party) claiming enhancement of the 

monthly maintenance from Rs. 800/- to Rs.16000/- per month for himself and his 

wife.  
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Every case has its own facts and in this case also I would like to refer to the facts in 

brief: 

Facts in Brief:  

Facts in a nutshell from the side of the 1st Party 

1. In this case one JOG BAHADUR MAGAR has filed a petition u/sec 127 of CrPC stating 

that in his prayer for maintenance u/sec 125 of CrPC he and wife had received 

maintenance amount of Rs. 400/-per month each as per the judgment and order 

dated 20/09/2003 passed by this court in MISC CASE NO. 20 OF 2003.The petitioner 

has stated that with the passage of time and considering the recent price hike of 

essential commodities and medicines the petitioner is facing acute financial shortage 

and it has become huge burden on the petitioner to borne everyday expenses of the 

petitioner and his ailing wife to maintain everyday medicines & its expenses as both 

them are having ill health & aged. The maintenance amount which has been paid is 

not sufficient at all and a total sum of Rs. 40,000/- has already been borrowed from 

different well - wishers by the petitioner for his treatment and for the treatment of 

his wife from time to time and as such the maintenance amount needs to be 

enhanced to Rs. 8000/- each per month and most of the costly medicines are not 

available at the coal India limited stores. During the 13 years the opposite party’s 

salary has gone up to Rs. 60,000/- (approx.) as all his colleagues of the same rank 

use to get such amount. But the maintenance amounts remains the same for the last 

16 years. The petitioner has prayed to enhance the monthly maintenance to the tune 

of Rs. 16000/- (i.e. Rs. 8000/- each) for the petitioner and his wife as per the 

present day cost of living.  

Facts in a nutshell from the side of the 2nd Party 

2. On the other hand, the 2nd Party has stated in his written statement that the 

enhancement of monthly maintenance allowance is suffering from legal infirmities 

and the said should be dismissed. The opp. party has denied the contentions made 

in the paras as concocted & false. The opp. party has stated that the petitioners are 

living with their son CHANDRA BAHADUR MAGAR who is having ostensible income 

and as such properly maintained. The opp. party has been suffering from chronic 

pancreatitis with alcoholic liver disease since 2014 and as such he has been 

irregularly attending duty.  The documents have been submitted along with this 

application. The opp. party is having three daughters namely SUMAN MAGAR, 

SUSMITA MAGAR & SUNITA MAGAR who are studying in B.A. 3rd year, H.S. 2ND Year 

& H.S. 1ST YEAR and as such the opp. party is maintaining his family with difficulties. 
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The opp. party has prayed that the petition be dismissed.  

POINT OF DETERMINATION 

POINT OF DETERMINATION NO.1 

Whether the order of maintenance of the petitioner as well as for 

his wife passed by this court u/sec 125 of CrPC is required to be 

increased from Rs.800/- to Rs.16000/- per month? 

  DISCUSSION, DECISION AND REASON THEREOF: 

3. PW1 in his evidence on affidavit has deposed that vide order dated 20/09/2003 in 

Misc case no. 20/2003 he was getting Rs. 400/- himself and his wife from the opp. 

party. There has been price hike of essential commodities and medicines and he is 

facing acute financial shortage and it became a huge burden on him to borne the 

everyday expenses as his wife is also ailing and she needs medicines every day. The 

maintenance amount which was paid earlier was not sufficient enough for him. He 

had borrowed a sum of Rs. 40,000/- from different well-wishers for his treatment 

and for the treatment of his wife and as such he prays that the amount be enhanced 

from Rs. 400/- each to Rs. 8000/- each per month. It has been deposed by the 

petitioner that during the span of 13 years the salary of the opp. party has gone upto 

Rs. 60,000/- (approx.) and above as all his colleagues of the same rank to get such 

amount. It was his son i.e. the opp. party who got service in his place as defendant 

with the condition that he would maintain him and his wife during the life time. The 

opp. party doesn’t pay the maintenance amount regularly and the petitioner has 

prayed that the amount may deducted from his salary and paid to the petitioner’s 

account.  

4. During his cross examination he stated that Chandra Bahadur is one of his son and 

he use to look after his shop. He is the owner of the shop which is a hotel and they 

are living their livelihood out of it. The opp. party is having his shop. The parents of 

an employee of Coal India Limited are having free medical facility. The opp. party is 

having his wife & three daughters. The opp. party was having liver problem in 2014. 

He is having his own plot of land. He doesn’t have any other land. The suggestions 

put forward are of total denial.  

5. PW2 in her evidence has supported the version of PW1 but in addition to it has been 

stated in her evidence in chief that at present she is suffering from acute kidney 

problem, sugar problem, urea problem & much more. She wants to live after getting 

cured but due to financial crisis she could afford the costly medicines and 

examinations which are not available at the Coal India Hospital. EXT 1 to EXT 12 are 
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the medical prescriptions, medical & doctor’s bills & lab reports.  

6. During her cross examination she stated that her husband didn’t get pension after 

his retirement. They were issued medical card by the employer of the 2nd party. Her 

husband also enjoys medical facility. They are not required to pay if they receive 

treatment at the Central Hospital, Margherita. They have not submitted any bill to 

the Coal India Authority. The exhibits in this case are not submitted before the Coal 

India authority for reimbursement. She needs money for her treatment from the opp. 

party. They don’t have any grievance if the medical expenses are met by the opp. 

party.  

Now let me proceed with the evidence of the 2nd party: 

7. DW1 in his evidence has deposed that the petitioners are living with their son 

CHANDRA BAHADUR MAGAR who is having ostensible monthly income and as such 

properly maintained. The petitioner are running a hotel and they are able to maintain 

themselves with the hotel income as deposed by the petition in his evidence on cross 

examination. The opp. party has been suffering from chronic pancreatitis with 

alcoholic liver disease since 2014 and as such he has been irregular in attending duty 

and a patient of liver cirrhosis. The three daughters namely MISS SUMAN MAGAR, 

MISS SUSHMITA MAGAR & MISS SUNITA MAGAR are studying in LL.B. 1ST years, H.S. 

2ND YEAR & H.S. 1ST YEAR and as such he has been maintaining his family members 

with difficulties. EXT 1 is the cross examination of the petitioner in Misc. case no. 28 

of 2016.  

8. During his cross examination he stated that both the parties are his parents and he 

has been paying maintenance to them in the earlier case. He is paying Rs. 800/- 

since 2003. He is working at the place of his father as his father was unfit as per the 

departmental rules and he was given a job at the Coal India Limited after 

replacement of his father. His parents are not living with him since 2013 and they are 

staying with his sister and brother. The parents of the opp. party are having good 

health but due to old age they are not well and suffering from illness. It is his 

parents who are undergoing treatment at the Coal India and he doesn’t know if they 

are undergoing treatment at some other hospital as he didn’t take them. He didn’t 

mention about his salary as well as his present income in his evidence in chief & 

written statement. He didn’t mention employee number also. The employee number 

of the opp. party is 21788 and he is working at the Borgulai colliery and he is under 

the authority of Borgulai Colliery. His total annual income might be Rs. 930497.65 

paisa. He didn’t gave any promise at the time of his joining service that he will look 
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after his parents. He didn’t mention in his written objection and evidence on affidavit 

that he is looking after his parents out of his salary. He didn’t mention in his evidence 

in chief and written statement where his brother CHANDRA BAHADUR is working. He 

didn’t know about the disease of his father but he knows that his mother is having 

pressure problem & his father is of old age. He doesn’t know where his parents are 

undergoing treatment now. The suggestions put forward are of total denial.  

I have heard the arguments of the learned counsel for the first party & the 

learned counsel for the second party. 

9. This is a case for the enhancement of maintenance amount which was granted to 

the first party as well as the petitioner’s wife u/sec 127 of CrPC. It is to be pointed 

out at this stage that the petitioner of this case i.e. JOG BAHADUR MAGAR has 

already left for the heavenly abode and at this stage the claim is only for the 

petitioner’s wife which needs to be considered.  

10. From the perusal of the evidence of the PW’S & DW’S it appears that the order of 

maintenance was passed in this case in the year 2003 and it could be seen that 16 

years had passed since the passing of the order. Now let me see whether there is 

any change of circumstances. It also appears from the evidence of the PW1 & PW2 

that they are unable to maintain themselves and there has been rise in the price 

index as well as their treatment and because of it the petitioner has prayed for an 

enhancement of maintenance amount. The petitioner has also stated that he is 

having a loan amount of Rs.40,000/- which he took from his well-wishers. Now, in 

this case it appears during the cross examination of PW1 that he is living with his son 

and they are also having some earning out of the hotel. Hence, it cannot be 

accepted that the petitioner is solely dependent upon the maintenance amount which 

he as well as his wife receives from the opp. party. The petitioner is having his 

source of income after his retirement through his hotel which is run by his son. There 

is also a duty cast upon his other son to look after them.  

11. On the other hand, it is to be noted that the petitioner and his wife are suffering 

from old age as well as acute health problems for which they are undergoing medical 

treatment. It has been admitted by the PW’S that they are undergoing treatment at 

the Central Hospital, Margherita which is free of cost. But on the other hand, PW2 

had undergone some other medical treatments at other hospitals which are marked 

as EXT 1 to EXT 12. But the said has not been disputed by the other side. But it has 

been admitted by PW2 that she didn’t submit the said documents for reimbursement.  

12. There is no doubt that the opp. party being the son of the petitioner and his wife are 
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duty bound to look after them but on the other side it needs to be noted here that 

the petitioner needs to bring out that there has been change of circumstances to 

prove the case.  

13. One of the key words which appears in section 127 of CrPC is the ”change in 

circumstances” Now, let me analyze it. “Change in circumstances" means change in 

the existence of circumstances and not change in the proof of circumstances. The 

change in the circumstances mentioned in this section, is not merely temporary and 

accidental change in one of such circumstances but a change in all. The change of 

circumstances referred to in the section is a change in the pecuniary or other 

circumstances of the party paying or receiving the allowance, which would justify an 

increase or decrease of the amount of the monthly payment, originally fixed, and not 

a change in the status of the parties.” 

14. There is no denial of the fact that the 2nd party has been paying Rs. 800/- for both 

the petitioners i.e. Rs. 400/- each since the order passed in 2003. There has lapse of 

more than one and half decade wherein the payment has remained the same i.e. Rs. 

800/- for both of them. It appears that since the time when the final order was 

passed by my learned predecessor it has been a long time and with the process of 

time the price index as well as the needs & necessities have grown up for the 

petitioner and his wife. In this case, the opp. party has not mentioned about his 

salary but it appears from the cross examination of DW1 that he is an employee of 

Coal India Limited and it has been admitted by DW1 that the employee number of 

the opp. party is 21788 and he is working at the Borgulai colliery and he is under the 

authority of Borgulai Colliery. His total annual income might be Rs. 930497.65 paisa. 

Now, in this case the petitioner side has failed to mark the salary certificate of the 

opp. party as EXHIBIT but the said was called for and it has been perused by this 

court as part of the record. On perusal of the same it appears that the opp. party 

after his deduction used to get an amount of Rs. 621769.50/- which means as he 

gets an amount of Rs. 51814.0833/- per month which is as per the salary certificate 

of 2018. This is clear that the said amount may increase also. But in this case it 

cannot be denied that the 2nd party is having a handsome salary. But it appears from 

the evidence of DW1 that he is having ill health as well as family wherein three of his 

daughters are studying now. It cannot be denied that the 2nd party is having his duty 

towards his family along with the future of his children who are bright futures of this 

nation. But on the other side, there is a moral responsibility to look after his mother. 

The evidence of DW1 remained static in certain aspects and the petitioner side has 
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failed to cross examine him to certain extent.  

15. There is no denial of the fact that there has been change of circumstances as well as 

price rise including medical and health facility. But on the other hand, the duties of 

the 2nd party has increased also to a greater extent with the passage of time. Hence, 

a balance needs to be achieved between the two. It couldn’t be denied that the 2nd 

party is having a handsome salary but vice versa it cannot be denied that one of the 

son of the petitioner is also looking after them. The petitioner i.e. the deceased is 

also having a shop wherein there will be certainly some income which she gets out of 

it. Considering the fact that there has been price rise of essential commodities as 

well as acute financial shortage for the petitioner’s wife and in such a case this court 

is of the view that there is a change of circumstances as well as with the process of 

time the salary of the 2nd party had increased and it cannot be denied at all. In the 

contemporary scenario, an amount of Rs. 800/- which was paid i.e. Rs. 400/- per 

month for the petitioner and his wife cannot be accepted as it’s a very meagre 

amount with which the petitioner & his wife wouldn’t be able to live their livelihood 

or their basic necessities of life. As of now the main petitioner i.e. the father of the 

2nd party has left for the next world and in such a case only the dependent i.e. old 

aged mother is left out who is said to be aged 77 years. In such a case, this court is 

of the view that there is a need to enhance the monthly maintenance allowance for 

the lone surviving petitioner i.e. the mother of the opp. party.  

16. In view of the above discussions and reasons this court is of the view that there is a 

need to enhance the monthly maintenance allowance for the lone surviving petitioner 

i.e. the mother of the opp. party. The main petitioner i.e. his father has already 

expired and in such a case his claim will come to an end. It is a sorry state of affair 

that an old and infirm mother had to knock the doors of this court for enhancement 

of maintenance from his own son and thereafter to fight a legal battle to achieve her 

rights and to compel her son to perform his moral obligation. However, the second 

party is also bound to maintain his wife as well as his children.  

ORDER 

In the light of the above mentioned issues and reasons mentioned above I 

am of the opinion that the mother of the 2nd party is entitled to enhanced 

maintenance allowance of Rs. 4000/- per month in total from the existing 

Rs. 400/- per month. Considering the status of the 2nd party as well as his 

family responsibilities & considering the prevailing situation in the society 

clearly reveals the fact that there has been a rise in the price of all the 
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essential commodities and other basic necessities (inclusive of her medical 

& health issues) and so the surviving petitioner i.e. the mother is entitled 

to claim an amount of Rs. 4000/- per month as enhanced monthly 

maintenance for herself. The main petitioner i.e. the father has left for the 

heavenly abode and his claim will come to an end now.  

This order of maintenance allowance is to take effect on and from 

10/10/19. The reason behind ordering from the date of order is that the 

2nd party is having his family responsibilities & I am of the opinion that if 

the order is made from the date of filing of application there would be a 

huge arrear amount and it wouldn’t be possible for him to bear it. The 

earlier monthly maintenance allowance shall come to an end now and 

from the date of this order the opp. party is to pay an amount of Rs. 

4000/- per month to his old aged mother.  As the order of enhanced 

maintenance will come into effect from today if the there is an arrear 

amount left to paid i.e. as per the earlier order the said shall be paid as 

soon as possible.  Hence, I deemed it fit that the order of maintenance 

allowance is to take effect from the date of this order for the surviving 

petitioner. The DDO of the opp. party shall deduct the amount of Rs. 

4000/- per month from the salary of the opp. party and the said shall be 

deposited in the bank account of the surviving petitioner.  

Furnish a free copy of this final order to the surviving petitioner u/s 128 of 

CrPC.  

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 10th day of 

OCTOBER, 2019 at MARGHERITA COURT. 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE FROM THE SIDE OF FIRST PARTY: 

PW1: SRI JOG BAHADUR MAGAR 

PW2: SMTI. JAN KUMARI MAGAR 

WITNESSES FROM THE SIDE OF SECOND PARTY:    
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DW1: SRI DEB KUMAR MAGAR 

EXHIBITS FROM THE SIDE OF FIRST PARTY:  

EXT 1 IS THE PRESCRIPTION DATED 23/03/2018 of PW2 

EXT 2(I,II & III) ARE the MEDICAL BILLS DATED 23/03/2018,05/06/18 & 24/05/2018 OF 
PW2 

EXT 3 IS THE PRESCRIPTION DATED 20/02/2017 OF PW2 

EXT 4(I, II, III & IV) ARE LAB EXAMINATION BILLS DATED 20/02/17 OF PW2 

EXT 5(I, II, III, IV,V,VI,VII,VIII) ARE THE LABORATORY REPORTS 

EXT 6 IS THE LABORATORY EXAMINATION BILL DATED 28/03/17 

EXT 7(I & II) ARE CONSULTATION FEE OF Dr. 

EXT 8(I & II) ARE CONSULTATION FEE OF Dr. 

EXT 9(I, II & III) ARE THE LAB REPORTS DATED 23/03/18 

EXT 10(I, II & III) ARE THE LAB REPORTS FEE DATED 20/02/17 OF PW2 

EXT 11 IS THE LAB REPORT USG DATED 23/03/18 OF PW2 

EXT 12 IS THE LAB EXAMINATION FEE BILL DATED 23/03/18 OF PW2 

EXHIBITS FROM THE SIDE OF SECOND PARTY:  

EXT 1 IS THE CROSS EXAMINATION OF PETITIONER IN MISC CASE NO. 28 OF 2016 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 


