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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

MISC CASE NO: 26 OF 2013 

U/Sec 125 OF CrPC 

SMTI. RIMPI DEY 

W/O: SRI SUBASH DEY 

ADDRESS: LEDO, ANANDA PARA 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

… 1ST PARTY/PETITIONER 

-Vs.- 

       SRI SUBASH DEY 

S/O: LATE SUDAMOI DEY 

ADDRESS: TINGRAI HABI 

P.S.: TINSUKIA, DIST: TINSUKIA, ASSAM 

.......……2ND PARTY/OPP. PARTY 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE PETITIONER/1ST PARTY: Mr. T.S. MUKHERJEE, LEARNED ADVOCATE 

FOR THE RESPONDENT/2ND PARTY: Mr. S. K. AGARWAL, LEARNED ADVOCATE 

EVIDENCE RECORDED ON: 06-08-2015, 21-07-2016, 10-04-2017, 08-01-2018, 08-11-2018, 

02-03-2019 & 26-09-2019 

ARGUMENT HEARD ON: 30-09-2019 

FINAL ORDER DELIVERED ON: 30-10-2019 

FINAL ORDER: 

Right to life under Article 21 of the Constitution of India means “right to 

livelihood”. A woman cannot be denied of such right being dragged out of her 

matrimonial home. She has a right to sustain her life and it must be with dignity. 

A person cannot be allowed to live a life like an animal and cannot thrown away 
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from grace and roam for her basic necessities somewhere else. She is entitled to 

lead a life in the similar manner as she would have lived in the house of her 

husband. This is where status comes into play that is where the obligations of 

the husband, in case of a wife, become a prominent one and she cannot be 

allowed to live a life of beggar and destitute on the scrap heap of society and the 

very concept of sustenance and maintenance generates there and there is a duty 

cast upon the husband to look after his wife. But on the other hand, law has also 

cast a duty upon the courts that justice prevails and if the wife has left the house 

voluntarily on her own wish and will and she has failed to prove the question of 

neglect and refusal & sufficient cause to live separately she is not entitled to 

claim maintenance u/sec 125 of CrPC.  

1) This case arose out of a petition under section 125 of CrPC whereby one SMTI. 

RIMPI DEY (herein referred as the 1st Party) has claimed maintenance from SRI 

SUBASH DEY (herein referred as the 2nd Party) claiming an amount of Rs. 8,000/- 

(Rupees eight thousand) for herself per month.  

Every case has its own facts and in this case also I would like to refer to the facts in 

brief: 

Facts in Brief:  

Facts in a nutshell from the side of the 1st Party 

2) In this case one SMTI. RIMPI DEY has filed a petition for the grant of maintenance 

under section 125 of CrPC for herself. The fact in brief is that she was married with 

the 2nd party on 31-01-2013. The petitioner and the Respondent started their 

conjugal life in the house of the opposite party. After few days of peaceful married 

life and thereafter few months from their marriage the petitioner had faced cruelties 

from her husband and other relatives for not bringing sufficient dowry. The opposite 

party demanded an amount of Rs. 50,000/- from the petitioner. It was the opposite 

party who had withdrawn from cohabitation with the petitioner after one month of 

the marriage and has ever since kept the petitioner away and thereafter returned 

mid-night. The opposite party and his relatives also threatened to behead the 

petitioner and through her on the nearby railway track. She was thrown out of her 

matrimonial home on 26-07-2013 and she was threatened to be divorce. The 

petitioner made several request the opposite party that she does not have any 

source of income or assets out of which dowry could be paid. The petitioner also 

requested her husband to take her back and not to demand dowry, but her husband 
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refused to accept her. The opposite party is the whole seller of cosmetics and his 

monthly income is about 30,000/- per month. The opposite party did not provide any 

maintenance to the petitioner though he was duty bound to maintain his wife who 

has been left uncared at the house of her elder brother. The father of the petitioner 

had pre matured death and she is living at the grace of her poor relatives. The 

petitioner does not have any source of income and considering the standard  of living 

of the parties, present price index and basic needs such as food, clothes, medicine 

the petitioner  requires Rs. 8,000/- per month for maintaining herself.  

Facts in a nutshell from the side of the 2nd Party: 

3) On the other hand, the 2nd Party has stated in his written statement that the 

petitioner case is false and thereby liable to be dismissed. The opposite party has 

submitted that he and his relatives never tortured the petitioner. They never 

demanded money from the petitioner nor they threatened the petitioner at any point 

of time. The petitioner was avoiding to consummate the marriage from the very 

inception. She used to talk with some other over mobile phone and when the 

opposite party enquired over the call she avoided it. It was on 07-02-2013 the 

opposite party could detect the phone number as 9864709703 and when the 

opposite party contacted the said person he was warned why he had been 

interfering between him and the petitioner. He was threatened of dire consequences. 

The matter was informed to the petitioner to which she threatened to commit suicide 

if the matter is known to her family members. The opposite party was afraid and did 

not inform the matter to the family members of the petitioner. The petitioner 

continued to contact the boy every now and then. The opposite party finding no 

other alternative informed the elder brother of the petitioner and on 26-07-2013 her 

brother Ratan Dey took the petitioner from the house of the opposite party at Ledo 

to resolve the matter. On 01-08-2013 while the elder brother of the opposite party 

contacted Ratan Dey he threatened to implicate the opposite party and his family 

members by lodging false case against them. It was on 02-08-2013 the opposite 

party apprehending such harassment informed the matter to O/C, Tinsukia P.S and 

tried his best to bring back her, but she refused to come back. The opposite party is 

a hawker of cosmetic goods and he used to earn Rs. 3,000/- per month by selling 

goods in weekly market. The petitioner is residing at the house of her parents 

voluntarily at her own sweet will. Hence, she is not entitled any maintenance from 

the opposite party. The petitioner is having sufficient means and income to maintain 

herself. The opposite party is ready to maintain the petitioner if she returns to his 
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conjugal life and give assurance that she will not talk with the boy over mobile 

phone. The opposite party has prayed that the petition filed by the petitioner be 

dismissed.  

POINT OF DETERMINATION 

POINT OF DETERMINATION NO.1: 

Whether the petitioner (i.e.1st party) has left the house of the 2nd party without any 

sufficient reason? 

POINT OF DETERMINATION NO.2: 

Whether the opposite party (i.e. 2nd party) after having sufficient means neglects or refuses 

to maintain the petitioner (i.e. the 1st party)?  

POINT OF DETERMINATION NO.3: 

Whether the petitioner (i.e. the 1st party) is entitled to any maintenance and if so, then to 

what should be the quantum of maintenance? 

DISCUSSION, DECISION AND REASON THERE OF: 

For the sake of convenience all the points are clubbed together: 

4. PW1 in her evidence has deposed that on 31-01-2013 she was married with the 

opposite party and for few days she led a peaceful married life. After few months 

of her marriage she faced cruelty from the opposite party and her relatives for 

not bringing sufficient dowry and as such her marriage did not run smoothly. It 

entered into a trouble phase as the opposite party demanded Rs. 50,000/- from 

her and became rude upon her. The opposite party had withdrawn from 

cohabitation with her after one month of the said marriage and since then she 

was kept away from him and used to return home after midnight. The opposite 

party and his relatives threatened to behead her near the railway track. She was 

thrown out of her matrimonial home on 26-07-13 and he threatened to divorce 

her. She does not have any source of income or any assets out of which dowry 

could be paid. She also made several request to the opposite party to take her 

back and not to demand any dowry, but the opposite party refused to do. The 

opposite party is a wholesaler of cosmetics at Tinsukia and he earns Rs. 30,000/- 

per month. But the opposite party did not provide any maintenance to her 

though he is duty bound to maintain him. She has been left uncared at the house 

of her elder brother. She is living from hand to mouth at the grace of her poor 
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relative. After the pre-mature death of her father she does not have any source 

of income to maintain herself. She has also deposed that considering the price 

index such as food, clothes, medicine she requires Rs. 8,000/- only per month for 

her maintenance.  

5. During her cross examination she stated that there are houses of seven other 

women including Manika Sarkar near her parental home. She does not remember 

the name of the Ghatak. But it was a arrange marriage. It was her elder brother 

Ratan Dey who arranged her marriage. Her father expired before her marriage. 

Her husband lives with his elder brother and his wife and sons. He resided in the 

same house. She had not seen any shop of her husband at Tinsukia. She visited 

her parental house after one month and nineteen days at Ledo and stayed there 

for about 20 days. Her husband did not give any cash money to her while she 

was residing at his house. She couldn’t say when her husband demanded money 

i.e. the date and time. They used have dinner together at 11:00 P.M. She didn’t 

demand any money directly after coming from his house to her brother’s house 

on 26/07/13. When she came to her brother’s house the opp. party didn’t 

demand any money from her. She couldn’t say if her brother called the opp. party 

and threatened that he would file a false case against him and his family 

members on 02/08/13 and for that her husband filed a case in this matter. She 

didn’t file any case against the opp. party at Tinsukia Court. She is not willing to 

go with the opp. party even if the opp. party proposes her to take back. She 

didn’t submit any document to prove that the opp. party has his business 

establishment. She had not seen business establishment of the opp. party but 

she could see that he was keeping some cosmetics in his house which he used to 

sell to the customers.  

6. PW2 in her evidence has deposed that the petitioner and the opp. party were 

married on 31st January, 2013 at LEDO and she was one of the invitees to attend 

the marriage. She came to know from the family members of the petitioner that 

till initial few days of their marriage the petitioner and the opp. party led a 

peaceful married life. After one month of their marriage the petitioner had been 

facing cruelties from the opp. party and his relatives for not bringing sufficient 

dowry and thereafter there was a demand of Rs. 50,000/- and he had become 

rude towards the petitioner. It was also informed by the petitioner that on her 

visit to Ledo after three months of the marriage the opp. party withdraw from 

cohabitation with the petitioner after one month of the marriage and has ever 
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since kept away from her and used to return home after mid night. The opp. 

party and his relatives also threatened to behead the petitioner and through the 

petitioner on the nearby rail track. She was also informed by the petitioner that 

the opp. party had thrown her of her matrimonial home on 26/07/13 and 

threatened to divorce her and since then she is living at the house of her elder 

brother. The petitioner doesn’t have any source of income of her own to maintain 

herself.  

7. During her cross examination she stated that she came to know about it from the 

mother of the petitioner. She didn’t visit the house of the opp. party after the 

marriage. She didn’t mention in her evidence on affidavit that she heard about 

the occurrence from the mother of the petitioner and thereafter it was mentioned 

in her evidence on affidavit. She didn’t mention in her evidence on affidavit what 

type of trouble the petitioner had faced at the house of her husband. She was 

informed by the mother of the petitioner that there was no peaceful environment 

between the petitioner and his wife after one month of marriage. After six 

months of marriage when the petitioner came to the house of her mother she 

was injuries on the body of the petitioner. She didn’t mention about the injuries 

that she saw it on her evidence on affidavit. The suggestions put forward are of 

total denial.  

EVIDENCE FROM THE SIDE OF THE 2ND PARTY 

8. DW-1 in his evidence has deposed that he as well as his relatives had never 

tortured the petitioner nor any sort of threatening to the petitioner. The entire 

allegations are false and fabricated. It has been deposed by DW1 that the 

petitioner has been avoiding to consummate the marriage on this and that 

pretext from the very inception of the marriage. The petitioner used to talk with 

some other person on her mobile phone and when he enquired about the call the 

petitioner avoided to give any positive reply. It was on 07/02/13 where he could 

detect the mobile number as 9864709703 and accordingly he contacted the 

holder of the said phone who in turn warned him telling that why he had been 

interfering in between him and the petitioner and also threatened the opp. party 

of dire consequences if he resisted the petitioner to contact him over phone. He 

told the matter to the petitioner to which she threatened to commit suicide if he 

informed the matter to her family members. The opp. party was afraid and he 

didn’t dare to inform the matter to his family members. On the other hand, the 

petitioner continued to contact the said boy now and then. The opp. party after 
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finding no other alternative had informed the elder brother of the petitioner SRI 

RATAN DEY on 26/07/13 to resolve the matter after coming to know about all the 

facts. On 01/08/13 when the elder brother of the opp. party contacted Ratan Dey 

he threatened to implicate him and whole of his family members by lodging false 

case against them. The opp. party apprehending such harassment on 02/08/13 

he informed the matter to the O/C of Tinsukia Police station and thereafter he 

tried his level best to bring back her but she refused to do so. EXT A is the said 

information letter dated 02/08/13. The petitioner is using artificial teeth and she 

has suppressed the above fact from him while she entered into marriage with 

him. He is a hawker of cosmetic goods and used to earn Rs. 3000/- per month by 

selling goods in weekly market. He doesn’t have any shop as alleged by the 

petitioner. He has been paying interim maintenance to his wife to the tune of Rs. 

1500/- per month as per court order. The petitioner is residing at the house of 

her parents voluntarily at her own sweet will and she has refused to come back 

and hence she is not entitled for any maintenance. The petitioner is having 

sufficient means and income and she is capable to maintain herself and as such 

she is not entitled for any maintenance. The opp. party has prayed that the 

prayer of the petitioner be dismissed.  

9. During the cross examination he stated that he was married with the 1st party in 

the month of January/February, 2013 and after the marriage she stayed with him 

at his matrimonial home. She stayed with him for 3/4 months. He didn’t went 

personally to the house of the petitioner to know about her wellbeing. He didn’t 

paid any maintenance to her until and unless he had received order of interim 

maintenance from the court. He went to the house of Rimpy Dey twice before 

the marriage and after the marriage he went once. He is having a business of 

cosmetics. He used to visit garden market to garden market. He didn’t submit 

any documents with regard to his ill health and he is bound to maintain the 

petitioner being her husband. He used to stay with his sister in law and his 

brother and his brother is a mechanic in a garage. The suggestions put forward 

are of total denial. I have heard the arguments of the learned counsels of 

both parties.  

Appreciation of evidence 

10. In this case from the perusal of the evidence of PW1 it appears that there is no 

dispute with regard to the marriage between the parties and they have admitted 

that they are legally married husband and wife. But in this case it needs to be 
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tested through the evidence on record that whether the 1st party has left the 

house of the 2nd party after having sufficient cause/reason.  

11. During the course of evidence of PW1 it appears that there were sufficient 

reasons which has been mentioned by PW1 in her evidence which has been in 

the form of tortures and atrocities meted out to her by her husband and in law’s 

as well as demand of dowry. The evidence of PW1 has been supported by PW2 

and it has also been admitted by PW2 that she had seen the injuries of PW1. 

However, this evidence of PW1 & PW2 has been denied by the 2nd party in the 

form of suggestions but suggestions cannot be said to be part of evidence which 

requires to be proved.  

12. There is no doubt that the 1st party left the house of the 2nd party after staying 

there for a couple of months. There is no doubt that the 2nd party has also raised 

certain issues with regard to the issue of his wife having some relation with 

another boy with whom she used to talk as well as denial of consummation of 

marriage. But on the other hand, the petitioner has stated that the 2nd party had 

denied her of her rights of cohabitation after one month of marriage. The said 

fact couldn’t be proved in this case by both sides with regard to the rights of 

cohabitation.  

13. It is a case u/sec 125 of CrPC. In a proceeding under Section 125 Cr.P.C., it is not 

necessary for the court to ascertain as to who was wrong or right and the minute 

details of the matrimonial dispute between the husband and wife need not be 

gone into. The prime question is whether the wife has left the house of the 2nd 

party after having sufficient reason. It is apparent from the cross examination of 

PW1 that she was subject to torture as well as the acts of cruelty in the form of 

disturbing their marital life including the demand of dowry. It has also been 

admitted by PW1 during her cross examination that she doesn’t remember the 

date and month when her husband demanded money from her. This court is of 

the opinion that it is not necessary and it cannot be possible for any woman to 

remember each and every date when her husband demanded money from her. 

This itself appears to be one of the sufficient reasons to live separately.  

14. It has been admitted by the 1st party that there was demand of dowry after the 

marriage by the opp. party but during the cross examination of PW1 the said has 

been denied by way of suggestion.  

15. The word “sufficient means” has not been defined anywhere in the CrPC nor the 

explanation attached to the section clearly deals with it. But the term has been 
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interpreted in a number of ways by the various hon’ble high courts and in one of 

the cases the Hon’ble Delhi High court in Chander Prakash V. Shila Rani AIR 

1968 Del 174 has observed that the term “means” contemplated in section 

125(1) are not confined only to visible means such as lands and other property or 

employment. If the person is healthy and able bodied he must be held to have a 

means to support his wife, children and parents. 

16.  Coming to the issue relating to “neglect & refusal” meted to the 1st party 

neglect and refusal may be by words or by conduct. It may be express or implied 

also.  

17. The prime object of the maintenance proceedings under section 125 of CrPC is 

not to punish a person for his past neglect but to prevent vagrancy by compelling 

those who can provide support to those who are unable to support themselves 

and who have a moral claim to support. In this case, it is apparent that the first 

party is unable to maintain herself. But this has been admitted by PW1 that she is 

living with her relatives. Now, even if PW1 is living with her relatives but being a 

married woman there is a duty cast upon the husband to look after PW1. Section 

125 CrPC is a measure of social justice and it has been enacted to protect women 

and children. The object is to prevent vagrancy and destitution. It provides a 

speedy remedy for the supply of food, clothing and shelter to the deserted wife. 

It gives effect to fundamental rights and natural duties of a man to maintain his 

wife who is unable to maintain themselves. In this case it is apparent that PW1 

has not been able to maintain herself i.e. she is unable to maintain herself and 

because of it she had to knock the doors of this court. There is no doubt that the 

1st party is not willing to go with her husband even if her husband wants her to 

take back and this has been admitted by PW1. There might be some ground why 

she doesn’t want to return to her matrimonial home and the question relating to 

demand of dowry and atrocities towards the 1st party and this itself is a sufficient 

ground to live separately. This itself amounts to neglect and refusal on the part of 

the 2nd party to maintain his wife.  

18. During the course of evidence of DW1 it has been admitted by DW1 that he is 

having a duty to maintain his wife. This evidence of DW1 remained unturned 

during the cross examination of DW1 on the major issues raised during the 

evidence on affidavit of DW1.  

19. From the evidence of PW’S it appears that the 2nd party is having means and he 

is having his own income. The evidence of PW’S points out that the 2nd party 
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earns Rs. 30,000/- per month as he is a wholesaler of cosmetics. During the 

cross examination of PW1 she has admitted that he has not seen any business 

establishment of the opp. party but she saw that her husband kept cosmetic 

items at his house and he used to sell it to customers. This is quite clear that the 

2nd party is having his own income and it cannot be denied at all but the fact that 

2nd party is having wholesale of cosmetics at Tinsukia couldn’t be proved in this 

case. It has been stated by DW1 in his evidence on affidavit that he is hawker of 

cosmetic goods and he used to earn Rs. 3000/- per month by selling it in the 

weekly market. The said has also been admitted by DW1 during his cross 

examination that he used to earn his living by garden market.  

20. However, this court is of the opinion that the 2nd party earns a monthly income to 

some extent by selling of cosmetics and as stated by DW1 that he earns Rs. 

3000/- per month cannot be accepted to be gospel’s truth. There was a duty cast 

upon the 1st party to prove it but the 1st party had brought to light and it was 

also denied by way of suggestion that the 2nd party earns Rs.30,000/- per month 

but it couldn’t be proved in this case. There might be a rise in his income but it 

all depends upon the facts and circumstances. With regard to the income of the 

2nd party this court couldn’t come to a conclusion to achieve a balance between 

the two versions. As per the written statement which was filed on 22/04/14 and 

the monthly income of the 2nd party was fixed to the tune of Rs. 3000/- per 

month. This is also quite clear that the parties cannot go beyond the pleadings 

but it appears that it has been more than five years of filing of the written 

statement by the opp. party and it is a sorry state of affair that the petitioner 

couldn’t get her right to maintenance but she has been left with an interim order 

of maintenance. With the process of time the income of the 2nd party will 

increase and within a span of more than five years the income of the 2nd party 

has also increased which could be presumed and in such a case this court is of 

the view that his monthly income could be more than Rs. 3000/- per month and 

it cannot be accepted in the contemporary scenario that his income is limited to 

Rs. 3000/- per month where there has been rise in the price index in each and 

every aspects.  

21. The 2nd party doesn’t have any liability to maintain anyone and he is staying with 

his brother & sister in law. It is the utmost duty of the 2nd party to maintain his 

wife i.e. the petitioner of this case.  

22. In view of the above discussions and reasons I am of the opinion that the 
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husband is having his source of income. The income of the second party is 

limited one.  However, the second party is bound to maintain his wife i.e. the 

petitioner. 

ORDER 

In the light of the above mentioned issues and reasons mentioned above I 

am of the opinion that the wife of the 2nd party is entitled to maintenance 

of Rs. 3000/- per month in total. Considering the status of the husband as 

well as his earning source & considering the prevailing situation in the 

society clearly reveals the fact that there has been a rise in the price of all 

the essential commodities and other basic necessities (inclusive of her 

medical & health issues) and so the first party is entitled to claim an 

amount of Rs. 3000/- per month as monthly maintenance for herself.  

This order of maintenance allowance is to take effect on and from 

30/10/19. The reason behind ordering from the date of order is that the 

2nd party is having a limited source of income and considering the status 

of the husband I am of the opinion that if the order is made from the date 

of filing of application there would be a huge arrear amount and it 

wouldn’t be possible for him to bear it and it also appears that the first 

party was provided interim maintenance by the court of my learned 

predecessor and as per order dated 06/05/14 the interim maintenance 

amount was fixed at the tune of Rs. 1500/- per month for the first party 

and as the final order has been passed in this case today. The interim 

maintenance amount shall come to an end now and if the there is an 

arrear amount left with regard to the interim maintenance till today the 

second party is hereby directed to pay the same to the first party as soon 

as possible. Hence, I deemed it fit that the order of maintenance 

allowance is to take effect from the date of this order for the 1st party. The 

2nd party shall pay the amount of maintenance within the first week of 

every month.  

Furnish a free copy of this final order to the 1st party u/s 128 of CrPC.  

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 30th day of 

OCTOBER, 2019 at MARGHERITA COURT. 

 

SALEH AHAMMAD 
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SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX: 

WITNESSES FROM THE FROM THE SIDE OF FIRST PARTY: 

PW1: SMTI. RIMPI DEY 

PW2: SMTI. MONIKA SARKAR 

WITNESSES FROM THE SIDE OF SECOND PARTY:    

DW1: SRI SUBASH DEY 

EXHIBITS FROM THE SIDE OF FIRST PARTY: NIL 

EXHIBITS FROM THE SIDE OF SECOND PARTY:  

EXT A IS THE INFORMATION LETTER DATED 02/08/13 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 


