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GR Case No. No. 113 of 2019 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 113 of 2019 @ PRC Case NO.68/2019 

 

STATE OF ASSAM 

-VS- 

 

1. SRI BASANTA SAIKIA, S/O. LT. LILA KANTA SAIKIA 

ADDRESS: VILL: MILON NAGAR,  

           P.S. SADIYA, DIST. TINSUKIA (ASSAM) 

2. SRI TRAILUKYA BURAGOHAIN , S/O. LT. AMIYA KR. 

BURAGOHAIN 

ADDRESS: VILL: SEUJ NAGAR,  

P.S. SADIYA, DIST. TINSUKIA (ASSAM) 

 

Under Section 457/380 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Putukan Chiring, learned defence counsel  

 

CHARGE FRAMED ON: 09/05/2019 
 
EVIDENCE RECORDED ON: 06/06/2019, 10/07/2019, 07/08/2019, 05/09/2019 

 

ARGUMENT HEARD ON:  24/10/2019 

 

JUDGMENT DELIVERED ON:  24/10/2019 

JUDGMENT 

1. The case of the prosecution is that on the midnight of 25/04/2019, both 

the accused Sri Basanta Saikia and Sri Trailukya Buragohain committed lurking 

house trespass by entering into the shop of the informant Sri Diganta Gogoi and 
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committed theft of two mobile handset.  An FIR was lodged by the informant Sri 

Diganta Gogoi in this regard at Sadiya P.S. which was registered as Sadiya P.S 

case No. 62/2017 under Section 457/380 of IPC and S.I, Amiya Kr. Pait was 

entrusted to investigate the case by O/C, Sadiya P.S. After investigation, S.I 

Amiya Kr. Pait submitted charge sheet against the accused persons under 

Section 457/380 of IPC. 

 

2. The accused persons were arrested and remanded to judicial custody. 

Later, they were released on bail. Both the accused persons appeared before the 

court on receipt of summons. Copies of relevant documents are furnished to the 

accused persons. After hearing both sides and finding prima facie material, 

charge under Section 457/380 of IPC was framed against the accused persons. 

The particulars of the above offences are read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

 

3. Prosecution has adduced evidence of eight witnesses including the I/O. 

The accused persons are examined under Section 313 of Cr.P.C. and their plea is 

of total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

(1) Whether the accused persons on the midnight of 25.04.2019 in the shop of 

Sri Diganta Gogoi at Medical Chariali, Chapakhowa, P.S. Sadiya, Dist. Tinsukia, 

Assam committed lurking house trespass by night by entering into that shop in 

order to commit theft and thereby committed an offence punishable under 

Section 457 of IPC?        

(2) Whether the accused persons on the midnight of 25.04.2019 committed theft 

of two mobile handsets in the shop of Sri Diganta Gogoi at Medical Chariali, 

Chapakhowa, P.S. Sadiya, Dist. Tinsukia, Assam and thereby committed an 

offence punishable under Section 380 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the points for determination are taken together for discussion for the sake 

of convenience. 

5. P.W. 1, Sri Diganta Gogoi is the informant of this case. He deposed that 
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he has a shop at School Chariali from where he sells electronic equipment. On 

25.04.2019 at about 10:00am, when he opened his shop, he saw that the items 

in his shop were lying here and there. Moreover, two mobile phones which he 

had purchased for reselling and kept in his shop were missing. Only the cover 

box of the mobile phones were lying there. Both of them were lyf mobile phones 

under JIO scheme. He could know that both the mobile phones as well as some 

money from his shop were stolen. Thereafter, he lodged the FIR at Sadiya Police 

station. Ext1 is the FIR and Ext1(1) is his signature. He also testified that on that 

day itself at about 4;00pm,  O/C, Sadiya PS informed him over phone that both 

the stolen mobile phones were recovered. Then he went to police station and 

found his mobile phones. Police told that the persons who had stolen his mobile 

phone were also caught. He could see the accused Basanta Saikia and Trailukya 

Buragohain at police station. Police told him that Basanta and Trailukya 

Buragohain had stolen the mobile phones. 

 

6. In his cross, he stated that he does not know who had stolen the mobile 

phones. But police told him that the accused persons had stolen the same. He 

also stated that he did not mention in my FIR how the theft had taken place. He 

also stated that he did not mention the brand of the mobile phones in his FIR. He 

denied the suggestion that the mobile phones were not stolen but he had lost 

the same. He affirmed that the stolen mobile phones are not in his possession 

and he has not seen the stolen mobile phones in the court on the day of his 

deposition. He also affirmed that he had not prayed for the custody of the 

recovered mobile phones.       

 

7. P.W. 2, Sri Jitu Baruah deposed that he knows the informant and the 

accused. On 25.04.2019 at about 11am, he could know from some persons that 

some items from the shop of Diganta Gogoi at School Chariali were stolen. He 

saw that the tin roof of the shop of Diganta Gogoi was open. He also heard that 

the thief had entered into the shop from the roof side and had stolen two new 

mobile phones from the shop. In his cross, he stated that he did not see any 

incident. Thus, this witness has no direct knowledge regarding how the alleged 

theft had occurred and who had committed the alleged theft.   

 

8. P.W. 3, Sri Lohit Borgohain testified that on 25.04.2019 at about 11am, 
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he could know from some persons that some items from the shop of Diganta 

Gogoi at School Chariali were stolen. He saw that the tin roof of the shop of 

Diganta Gogoi was open. He also heard that the thief had entered into the shop 

from the roof side and had stolen two new mobile phones from the shop.  In his 

cross, he stated that he did not see any incident. Thus, this witness too does not 

have any knowledge regarding how the alleged theft had occurred and who had 

committed the alleged theft.     

 
9. P.W. 4, Sri Jatin Baruah testified that on the midnight of 25.04.2019 a 

theft had occurred in the shop of Diganta Gogoi at School Chariali, Chapakhowa. 

Two mobile handsets with SIM and some cash amount were stolen from that 

shop. He could know about the incident the next morning. He went to the shop 

of Diganta Gogoi and saw that the tin roof of the shop of Diganta Gogoi was 

open. He could know that the thief had entered into the shop from the roof side 

and had stolen two new mobile phones from the shop. 

 
10. In his cross, he stated that Two Jio mobile were stolen from the shop of 

Diganta Gogoi. Diganta had told him that he had only the stolen mobile handsets 

in his shop. He had not seen the stolen mobile handsets before they were stolen. 

He had seen the stolen mobile handsets later in the police station. He could not 

see the stolen mobile handsets in the court on the day of his deposition. He also 

stated that he has no knowledge if the stolen mobile handsets have been taken 

by the informant. Thus, this witness too does not have any direct knowledge 

regarding how the alleged theft had occurred and who had committed the 

alleged theft.    

 

11. P.W. 5, Sri Arun Ch. Deori is a seizure witness. He deposed that he knows 

the informant. He also knows the accused persons who are his neighbors. He 

testified that he was called by the I/O of the case to the house of the other 

accused whose named is not Trailukya. He does not know his name but he can 

recognize him. When he went there, police showed him two mobile phones and 

told that those were recovered from the house of the accused. Police seized the 

mobile phones and prepared a seizure list where he had signed as witness. Ext2 

is the seizure list and Ext2(1) is his signature.  

 

12. In his cross, he stated that Police had showed him one mobile handset. 
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Though he could see one mobile handset in court on the day of his deposition, 

he cannot say whether this mobile phone is the seized one. He again stated that 

when he was shown the mobile phone, it was in the hand of police. He does not 

know where the accused had kept the mobile phone. He also stated that he had 

signed on blank paper.   

13. P.W. 6, Sri Arabindra Kachari is also another seizure witness. He deposed 

that one day, he saw that police had come to the house of accused Sri Basanta 

Saikia who is his neighbor. Then he went there to see what had happened. When 

he went there, police showed him one mobile phone and told that it was 

recovered from the house of the accused. Police seized the mobile phone and 

prepared a seizure list where he had signed as witness. Ext3 is the seizure list 

and Ext3(1) is his signature. 

 
14. In his cross, he stated that he had signed on blank paper. No other 

person had signed on the paper when he had signed. Police had told him that he 

had to sign as witness in seizure of the mobile. He also did not see police seizing 

the mobile phone. 

 

15. P.W. 7, Sri Pobitra Sonowal deposed that the informant had lodged a 

case regarding theft of his mobile phones from his shop. As part of the 

investigation, I/O S.I, Amiyo Kumar Pait had gone to the house of the accused 

Basanta Saikia and he also accompanied him. They found one new jio mobile 

phone in the house of the accused Basanta. The I/O seized the same and 

prepared seizure list. Ext2 is the seizure list and Ext2(2) is his signature. He 

identified the seized mobile phone in the court as M.Ext.1. He again deposed that 

on the same day, he along with the I/O again visited the house of the accused. 

They found another new jio mobile phone which was hidden in the flower garden 

on the front side of the house of the accused within the compound. The I/O 

seized the mobile phone and prepared seizure list. Ext3 is the seizure list and 

Ext3(2) is his signature. He also identified the other seized mobile phone in the 

court on the day of his deposition as M.Ext2. 

 

16. In his cross, he stated that he had put signature on the seizure list at 

police station. He denied that the mobile phones were not recovered from the 

house of Basanta Saikia. He also stated that he did not see the contents of Ext2 
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and Ext3 when he had signed there. He stated that the date of seizure was 

25.04.2019. He denied that he has deposed falsely without having any 

knowledge of the incident. He also denied that he had signed on the seizure list 

on being asked by the I/O without any personal knowledge.  

 

17. P.W 8 SI Amiya Kr. Pait is the investigating officer of this case. He 

deposed that on 25.04.2019, he was posted at Sadiya PS as 2nd officer. On that 

day, one Diganta Gogoi lodged one FIR at Sadiya PS which was registered as 

Sadiya PS case no.62/2019 and O/C, Sadiya PS entrusted him with the 

investigation of this case. It is deposed by the I/O that on receiving the 

responsibility of investigation of this case, he went to the place of occurrence. He 

saw that the tin roof of the shop of Diganta Gogoi was broken. He drew sketch 

map of the place of occurrence. On the basis of secret information received from 

his source, he came to know that the accused persons are involved in 

commission of theft in the shop of Diganta Gogoi. Then they brought both the 

accused to the police station and they confessed about their crime. Basanta 

Saikia had kept the stolen mobile handset in his house and he led them to his 

home from where they recovered one stolen mobile handset of jio brand with 

IMEI No.91161959407345. He seized the mobile handset and prepared seizure 

list. Ext2 is the seizure list and Ext2(3) is his signature. He identified as M.Ext1 

the mobile handset seized from the possession of accused Basanta Saikia. He 

also seized mobile handset from the possession of Anupam Chabukdhara and 

Nabin Buragohain who are child in conflict with law. He also recovered Rs.110/- 

from the possession of Trailukya Buragohain and prepared seizure list. Ext.3 is 

the seizure list and Ext.3(1) is his signature. He identified as M.Ext.3 and M.Ext.4 

the Rs.100/- and Rs.10/- note respectively seized from the accused Trailukya 

Buragohain. On completion of investigation, he found sufficient material against 

the accused and submitted charge sheet against the accused. Ext.4 is the charge 

sheet and Ext.4(1) is his signature.  

 

18. In his cross, he stated that he did not find any eye witness of the 

incident. He also stated that he did not send the accused for recording their 

confessional statement in the court. He denied that the accused did not confess 

about committing the crime. He also stated that if PW7 has stated that two 

mobile handsets were recovered from the house of Basanta Saikia that is not 
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true. He denied that the seizure witnesses did not see the seizure and their 

signature were taken on blank paper. He again denied that he has falsely 

submitted charge sheet against the accused. He further denied that he did not 

seize Rs.110/- from Trailukya Buragohain.  

 

19. From above evidence, it is clear that none of the prosecution witnesses 

including the informant/victim has seen the accused persons entering the shop of 

the informant Sri Diganta Gogoi and committing theft of the mobile handsets in 

question from that shop. Hence, there is no eye witness of the alleged incident.  

 

20. The case set up by the prosecution against the accused through its 

evidence is that the mobile handsets in question were recovered from the 

possession of the accused persons by police during investigation. Hence, the 

prosecution has argued that the accused persons have stolen the mobile 

handsets in question. On the other hand, the defence has argued that the 

recovery of mobile handsets from the possession of the accused is not proved 

and the case of the prosecution is not established.  

 

21. We now go on to appreciate the evidence of the prosecution in this 

connection. Prosecution has relied on two seizure list prepared by the I/O 

(P.W.8) which are identified by him as Ext.2 and Ext.3. From the evidence of the 

I/O (P.W.8), it appears that he got to know from his source that the accused 

persons had committed the theft of the mobile handsets in question. Hence, he 

brought both the accused to the police station and the accused persons 

confessed about their crime. Then the accused Basanta Saikia had led the police 

to his house where he had kept the stolen mobile handsets. The mobile handset 

with IMEI No.91161959407345 was recovered and same was seized vide Ext.2. 

He also identified the said mobile handset in the Court as M.Ext.1.  

 

22. However, no confessional statement of the accused was caused to be 

recorded by the I/O by the Magistrate under Section 164 of Cr.P.C. The accused 

persons have also denied making any confession before the police. There is no 

other material on record to show that the accused persons had made any such 

confession. Hence, this evidence of the I/O that the accused persons had 

confessed about commission of the alleged theft is not believable.  
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23. Again, it appears that the witness (P.W.7) who is a police constable was a 

part of the investigation as he had accompanied the I/O (P.W.8) to the house of 

the accused Basanta Saikia and was also present at the time of the alleged 

seizure of the mobile handset vide Ext.2. However, he has not supported the 

evidence of the I/O that the accused Basanta Saikia had led the I/O to his house 

and had showed the place where the seized mobile handset was hidden. On the 

other hand, it appears from his evidence that the I/O had himself gone to the 

house of the accused Basanta Saikia along with this witness and found one Jio 

mobile handset in the house of Basanta Saikia. P.W.5 is another seizure witness 

in connection with Ext.2. This witness too has not supported the fact that the 

accused Basanta Saikia had led the police to his house and had showed the 

seized mobile handset. Thus, the seizure witnesses have not supported this 

evidence of the I/O regarding the accused Basanta Saikia leading to the 

discovery of the seized mobile handset. Thus, there is no material in support of 

this fact stated by the I/O. The accused has also flatly denied the same. Hence, 

this evidence of the I/O that the accused Basanta Saikia had led the police to his 

house and seized mobile handset was recovered from the house of the accused 

on being shown by him does not inspire the confidence of the Court.  

 

24. The I/O (P.W.8) has again deposed that on recovery of the mobile 

handset with IMEI No.91161959407345 from the house of the accused Basanta 

Saikia, same was seized vide seizure list (Ext.2). The seized mobile handset is 

identified by him in the Court as M. Ext.1. The seizure witness (P.W.7) also 

identified the same in the Court as M.Ext.1. However, it appears from the 

evidence of the P.W.7 that he had signed on Ext.2 at the police station. 

Moreover, he is also not aware about the contents of the Ext.2. Similarly, another 

seizure witness (P.W.5) has also stated that he had signed as Ext.2(1) on blank 

paper. It also appears from the evidence of the P.W.5 that he did not see 

recovery of the seized mobile handset from the accused Basanta Saikia. Police 

had only shown him one mobile handset and told him that it was recovered from 

the house of the accused. It is hence clear from this evidence that the seizure list 

(Ext.2) was prepared at the police station and not at the place which it shows as 

the place of seizure. Moreover, the seizure witnesses (P.W.5 and P.W.7) are not 

aware about the contents of Ext.2. While P.W.5 had signed on blank paper, the 
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P.W.7 did not see the contents of Ext.2 when he had signed there. Moreover, the 

P.W.5 has also not seen the recovery and seizure of the mobile handset in 

question from the possession of the accused. Hence, the fact that the mobile 

handset (M. Ext.1) was recovered from the possession of the accused and then it 

was seized in his house in presence of witnesses could not be satisfactorily 

established by the prosecution.     

 

25. Apart from that, the victim (P.W.1) who has complained about the theft 

of his mobile phones has not identified the seized mobile phone in the Court. 

Though the FIR (Ext.1) mentions the IMEI no. of the mobile phones which 

allegedly stolen, the P.W.1 has not stated about the same in his evidence. No 

evidence, either oral or documentary is there to show that the mobile handsets 

mentioned in the FIR (Ext.1) is owned or possessed by the P.W.1. The seizure 

witness (P.W.5) also could not identify whether the mobile handset shown to him 

in the Court is the seized mobile handset or not. Hence, prosecution has even 

failed to satisfactorily establish that the seized mobile handset vide Ext.2 is the 

allegedly stolen mobile handset in question.  

 

26. Again, there is allegation of theft of another mobile handset from the 

shop of P.W.1 and same is stated to have recovered by the I/O (P.W.8) from the 

possession of Anupam Chabukdhara and Nabin Buragohain who are child in 

conflict with law. There is hence no allegation against the present accused 

persons regarding the recovery of said mobile handset. On the other hand, the 

I/O (P.W.8) has stated that he had recovered cash amount of Rs.110/- from the 

possession of the accused Trailukya Buragohain which was seized vide Ext.3. 

However, the seizure witnesses (P.W.6 and P.W.7) have not supported this fact 

and hence the fact of recovery and seizure of the cash amount from the accused 

Trailukya Buragohain remains doubtful.  

 

27. The victim (P.W.1) has only stated that some money was stolen from his 

shop. He failed to specify the amount and the denomination of that money. The 

cash amount which is shown to be seized from the accused Trailukya Buragohain 

(M. Ext.3 and M. Ext.4) are not identified by the victim in the Court. Hence, there 

is no satisfactory evidence to show that the cash amount (M. Ext.3 and M. Ext.4) 

is stolen from the shop of the P.W.1 and that same are recovered and seized 
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from the possession of the accused Trailukya Buragohain.  

 

28. From the above discussion, it transpires that the prosecution has failed to 

satisfactorily show that the seized mobile handsets (M. Ext.1 and M. Ext.2) and 

the cash amount (M. Ext.3 and M. Ext.4) are owned and possessed by the victim 

(P.W.1) and that same were kept in the shop of the victim (P.W.1). There is no 

direct evidence to show that the accused persons had entered into the shop of 

the informant and had committed theft of these articles in question. Because of 

the above discussion, prosecution has also failed to satisfy the Court through its 

evidence that the M. Ext.1 was recovered from the possession of the accused 

Basanta Saikia and the M. Ext.3 and M. Ext.4 are recovered from the possession 

of the accused Trailukya Buragohain. On account of the above, prosecution has 

failed to satisfactorily establish that the accused persons had committed lurking 

house trespass into the shop of Sri Diganta Gogoi and had committed the theft of 

the seized mobile handsets in question from that shop.         

 

29. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 457/380 of I.P.C. against the accused persons to the satisfaction of the 

Court. Accordingly, the accused Sri Basanta Saikia and Trailukya Buragohain are 

found not guilty and acquitted of the charge under Section 457/380 of I.P.C. and 

they are set at liberty forthwith.  

 

30. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

31. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 24th day of October, 2019.  

     

   

 (Debasish Kashyap) 

                   Sub-Divisional Judicial Magistrate (M), 
                             Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1………………………………..F.I.R 

Ext.1(1)……………………………Signature of P.W.1 

Ext.2……………………………..…Seizure list 

Ext.2(1)………………………….…Signature of P.W.5 

Ext.3…………………………….….Seizure list 

Ext.3(1)…………………………….Signature of P.W.6  

Ext.3(2)…………………………….Signature of P.W.7 

Ext.4…………………………………Charge Sheet 

Ext.4(1)…………………………….Signature of SI Amiya Kr. Pait (P.W8) 
 

EXHIBIT OF THE DEFENCE  

NONE 
 

MATERIAL EXHIBIT OF THE PROSECUTION 

M.Ext.1………….. Mobile handset. 

M. Ext.2………...Mobile handset. 

M. Ext.3………...Note of Rs.100/- 

M. Ext.4………...Note of Rs.10/- 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Sri Diganta Gogoi 

P.W.2: Sri Jitu Baruah 

P.W.3:  Sri Lohit Borgohain 

P.W.4: Sri Jatin Baruah 

P.W.5: Sri Arun Ch. Deori 

P.W.6: Sri Arobindra Kachari 

P.W.7: Sri Pobitra Sonowal 

P.W.8: Sri Amiya Kr. Pait 

DEFENCE WITNESS 

NONE 
 

 

       (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

          Chapakhowa, Sadiya  
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