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G.R. Case No. 129 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 129 of 2018 

 

GR.129 of 2018 

 

STATE OF ASSAM 

-VS- 

 

SRI RAM NARAYAN MALLAH, S/O, KAILASH MALLAH 

ADDRESS: VILL. BHUBAN KHAL, P.S. DHOLLA, 

DIST. TINSUKIA, ASSAM 

 

Under Section 406/417/420/506 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Mantu Buragohain, learned defence counsel  
 
CHARGE FRAMED ON: 27/11/2017  
 
EVIDENCE RECORDED ON: 19/06/2018, 22/06/2018, 17/07/2018, 27/08/2018 

 
ARGUMENT HEARD ON: 23/10/2019  

 

JUDGMENT DELIVERED ON: 23/10/2019   

 

JUDGMENT 

 

1. The case of the prosecution is that the informant Sri Raj Kumar Mallah 

had sold one boat to the accused Ram Narayan Mallah for an amount of 

Rs.60,000/- out of which the accused had paid the informant an amount of 
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Rs.17,000/-. Although the accused has promised to pay the remaining amount of 

Rs.43,000/- to the informant, same is not paid by him. On 28.11.2015 a village 

meeting was held in this regard where the accused had given a written 

assurance that he would pay the informant an amount of Rs.10,000/- on 

28/11/2015 and the remaining amount on 30/12/2015. But, the accused has not 

paid that amount in terms of the written undertaking. On 03.12.2015, the 

accused instead threatened the informant that if he asks for money, the accused 

would kill him. 

   

2. An FIR was lodged by Sri Raj Kumar Mallah in this regard at Dholla P.S. 

which was registered as Dholla P.S case No. 57/2015 under Section 406/417/506 

of IPC and S.I., Padma Gogoi was entrusted to investigate the case by O/C Sri 

Ranjan Doley. After investigation, charge sheet was submitted against the 

accused under Section 406/417/420/506 of IPC. 

 

3. The case was proceeding at first in the Court of learned CJM, Tinsukia 

from where the case was transferred to the Court of learned SDJM(S), Tinsukia.  

Accused appeared before the Court of learned SDJM(S), Tinsukia on receipt of 

summons and he was allowed to go on bail. Copies of relevant documents are 

furnished to the accused. After hearing both sides and finding prima facie 

material, charge under Section 406/417/420/506 of IPC was framed against the 

accused by the of learned SDJM(S), Tinsukia. The particulars of the above 

offence are read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried. The case was later transferred to this Court on the 

point of jurisdiction. 

 

4. Prosecution has adduced evidence of seven witnesses. The informant 

could not be produced as he was reported to have expired. Considering the facts 

and circumstances and the nature of evidence, prosecution declined to adduce 

any further evidence and hence prosecution evidence was closed. The accused is 

examined under Section 313 of Cr.P.C. and his plea is of total denial. Defence 

side declined to adduce any evidence and hence defence evidence is closed. I 

have heard the argument of both the sides. 

 

5.  POINT FOR DETERMINATION: 
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(1) Whether the accused on or about one year ago from the date of lodging of 

the FIR on 21/12/2014 at Bhubankhal, P.S. Dholla, Dist. Tinsukia, Assam was 

entrusted with a boat which he had purchased from the informant worth 

Rs.60,000/- and he had given an amount of Rs.17,000/-to the informant and 

thereby converted it for his own use and thereby committed the offence 

punishable under Section 406 of IPC? 

(2) Whether the accused on the same date, at the same time and at the same 

place committed an act of cheating by making false promise of returning the 

money particularly on 28/11/2015, 03/12/2015 and 30/12/2015 and thereby 

committed the offence punishable under Section 417 of IPC? 

(3) Whether the accused on the same day, at the same place and at the same 

time assured to return the amount of Rs.43,000/- which he was to return for the 

purchase of the boat and he assured that on 28/11/2015, 03/12/2015 and 

30/12/2015 that the rest of the amount would be returned, i.e., Rs.10,000/- on 

03.12.2015 and he had given written assurance for it but did not return it and  

thereby committed the offence punishable under Section 420 of IPC? 

(4) Whether the accused on the same day, at the same place and at the same 

time committed criminal intimidation by threatening to kill the complainant and 

thereby committed the offence punishable under Section 506 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

All these points for determination are taken together for discussion for the sake 

of convenience. 

6. P.W.1 Sri Ranbir Sahani deposed in his evidence that he had heard that 

Raj Kumar Mallah had sold one boat to the accused and there was some dispute 

regarding financial transaction relating to that sale. Raj Kumar Mallah was to get 

some money from the accused. But, Raj Kumar Mallah had left for Bihar and had 

asked his nephew Raju Sahani to collect the money. Later, the accused was 

called and the accused had promised to pay the money in his presence. 

However, he is not aware whether the money was paid by the accused.  

 

7. In his cross, he stated that he is not aware about the financial transaction 

between the accused and the informant regarding the purchase of any boat. 

Thus, this witness is not aware about any financial transaction between the 

complainant and the accused and he also could not say whether the accused had 
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paid the money as promised. Hence, his evidence would not be of any help to 

the prosecution.  

 

8. P.W.2, Rajan Sahani deposed that a meeting was held where he, Ranbir, 

Manoj Prasad, Raju Sahani and Dinesh Mallah were present. The accused had 

purchased one boat from the informant for Rs.60,000/- which was not paid by 

him. The meeting was held to discuss about the same. The accused promised to 

pay the money and had paid Rs.10,000/-. But, the accused did not pay the 

remaining amount. A case was lodged by Raj Kumar. Police had kept the 

agreement paper. He proved the seizure list as Ext.1 and his signature as 

Ext.1(1).   

 

9. In his cross, the P.W.2 stated that the accused had paid Rs.10,000/- 

before the police which he had taken. He also stated that the meeting was held 

in the house of Raju Sahani and Dinesh Mallah was also present there. He stated 

that he was not present when the transaction relating to sale of the boat had 

taken place. Hence, he is not aware about the terms and conditions of the 

transaction. He again stated that there were about 15/20 people in the meeting. 

He had signed on the agreement but had not signed on the seizure list.  

 

10. From the evidence of this witness, it appears that although he was 

present in the meeting which discussed about payment of money by the accused 

to the complainant regarding sale of a boat, he is not aware about the terms and 

conditions of the transaction. He has stated that the accused had paid 

Rs.10,000/- out of Rs.60,000/- to the complainant. However, the FIR lodged by 

the complainant itself says about payment of Rs.17,000/- by the accused to the 

complainant. The witness has also stated about signing on an agreement. 

However, that agreement is not produced in Court. Hence, the existence of any 

such agreement is in doubt. Moreover, it appears that the witness is not very 

much clear about the whole transaction under allegation.    

 

11. P.W.3, Manoj Prasad deposed that he is the VDP President. He again 

testified that a meeting was held where Rajkumar Mallah had told him that the 

accused had purchased a boat for Rs.90,000/- or Rs.1,00,000/-. The accused had 

also affirmed the same. The accused begged for time to pay the money. But he 
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is not aware whether the accused had paid the money or not. In his cross, he 

stated that the meeting was not held in the house of Raju Sahani. He also stated 

that he cannot see the agreement in the Court. He denied the suggestion that 

the persons present in the meeting had forced the accused to sign the 

agreement. 

 

12. This witness too is not aware about any terms of agreement. He is also 

not aware whether any money is paid by the accused to the complainant. 

Moreover, the witness has stated that the accused had purchased a boat for 

Rs.90,000/- or Rs.1,00,000/-. On the other hand, the FIR lodged by the 

complainant mentions that the boat was sold for Rs.60,000/-. Thus, it appears 

that this witness is not clear about any transaction between the accused and the 

complainant.   

 

13. P.W.4, Raju Sahani deposed that the informant is his uncle. He again 

deposed that his uncle had made agreement to sell a boat to the accused for 

Rs.60,000/- out of which the accused had paid Rs.10,000/-. The remaining 

Rs.50,000/- was not paid by the accused though he had promised to pay. A 

meeting was held where the accused promised in writing that he would pay the 

money in 2/3 instalments. The accused promised to pay Rs.10,000/- within 10 

days. His uncle had asked him to collect the money and hence he had asked the 

accused for the money. The accused paid him Rs.5,000/- and promised to pay 

the rest in 2 instalment. When he asked the accused for the remaining money, 

the accused in turn lodged a case against them. Then, they showed the 

agreement to the police and his uncle lodged a case against the accused. He 

proved the seizure list as Ext.1 and his signature as Ext.1(3).  

 

14. In his cross, he stated that he is not aware about the initial transaction 

between the informant and the accused. He stated that the accused has paid 

Rs.15,000/- in total and he is to pay Rs.45,000/- more. He affirmed that he did 

not state before police that Rs.45,000/- more is to be paid by the accused. He 

stated that meeting was held in Union office. He denied the suggestion that the 

meeting was held at 10.00 PM and they all were drunk. He denied that they had 

taken the signature of the accused by force in the agreement on that day. He 

denied that his uncle had told him falsely that he was to get Rs.60,000/- from 
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the accused and the real story is that the price was fixed at Rs.40,000/- and the 

accused had paid Rs.40,000/- in total to the informant in two instalments of 

Rs.20,000/- each. He stated that the informant had not given him written 

authority to collect money.   

 

15. This witness is the nephew of the complainant/victim and he has stated 

that he was given authority to collect money from the accused. Though, he has 

stated that his uncle had made agreement to sell a boat to the accused for 

Rs.60,000/-, he was not present at the time of the agreement. No written 

agreement in this regard is also produced. The witness also could not say how he 

came to know about that transaction. Hence, it is doubtful how the witness could 

depose about such transaction. The witness has also stated that the accused had 

paid Rs.15,000/- in total while the FIR lodged by the complainant states that the 

accused had paid Rs.17,000/- in total. Hence, it also appears that the witness is 

not clear about the transaction as alleged. Moreover, although the witness has 

also stated that the accused had promised in writing about making the remaining 

payment in instalments, no such agreement is produced by the prosecution. 

Hence, the existence of any such agreement is in doubt.    

 

16. P.W.5 Dinesh Mallah testified that he had gone to take part in a 

discussion about 8/10 months ago and he heard that the accused had purchased 

one boat from the complainant. In cross, he stated that when he had gone to 

take part in the discussion, it was about 7.30 PM to 8.00 PM. He also stated that 

he is not aware about any transaction relating to the boat. Thus, the evidence of 

this witness would not be of any help to the prosecution. 

 

17. P.W.6 Dharmendra Mallah deposed that the complainant was to get 

Rs.60,000/- from the accused for the selling of a boat. A document was prepared 

for payment of money by instalments and as the money was not paid, the case is 

lodged. In his cross, the witness stated that he is not aware about the terms and 

conditions of the agreement. He also stated that he has no idea if the accused 

had paid the money to the complainant. The evidence of this witness too would 

not be of any help to the prosecution.  

 

18. P.W.7 Durga Sarmah testified that a meeting took place on 20.05.2016 
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where he heard that the complainant had sold one boat to the accused. He also 

deposed that the accused had stated to him that he would pay money to the 

complainant in instalments. In his cross, the witness stated that he has no idea 

how much amount was fixed for selling the boat between the complainant and 

the accused. He also stated that he had not seen the boat. He also could not say 

if any money is received by the complainant from the accused. Thus, this witness 

is also not aware about the transaction under question and he is also not clear 

whether money is paid by the accused. Hence, his evidence too would not be of 

any help to the prosecution.    

 

19. The informant of this case is the sole victim of the alleged incident. 

However, the informant could not be produced by the prosecution. It is also 

reported that the informant has already expired. Hence, there is no evidence of 

the informant/victim in support of the prosecution case.  

 

20. Among the other prosecution witnesses, none was present when the 

initial transaction between the complainant and the accused relating to the sale 

of the boat in question, if any took place. Hence, none could satisfactorily 

establish that the accused had to pay Rs.60,000/- to the complainant for that 

transaction. Moreover, the witnesses P.W.2, P.W.3, P.W.4 and P.W.6 have stated 

that the accused had executed a written agreement to pay money in instalment 

to the complainant. However, no such agreement could be produced. Hence, 

their evidence is not supported by any material and does not inspire the 

confidence of the Court. Only the P.W.4 has stated that the accused had to pay 

Rs.45,000/- to the complainant which is not paid. However, the complainant 

could not be produced by the prosecution to establish this fact. The remaining 

witnesses have only stated that they are not aware whether any money is paid 

by the accused. It is already discussed that the P.W.4 also appears to be not 

clear about the transaction between the complainant and the accused. Hence, 

the evidence of the P.W.4 too regarding the allegation that the accused had to 

pay money to the complainant does not inspire the confidence of the Court.    

 

21. From the above discussion, it is clear that prosecution could not 

satisfactorily establish that there was any transaction relating to sale of a boat by 

the complainant to the accused for Rs.60,000/-. Moreover, the prosecution has 



8 

G.R. Case No. 129 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

also failed to establish that the accused had promised and failed to pay any 

money to the complainant relating to that transaction. Moreover, there is 

absolutely no evidence even to remotely suggest that the accused had criminally 

threatened the complainant.    

 

22. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 406/417/420/506 of I.P.C. against the accused to the satisfaction of the 

Court. Accordingly, the accused Sri Ram Narayan Mallah is found not guilty and 

acquitted of the charge under Section 406/417/420/506 of I.P.C. and he is set at 

liberty forthwith.  

 

23. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

24. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 23rd day of October, 2019.  

       
 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….Seizure list 

Ext.1(1)….Signature of P.W 1 

Ext.1(2)……… Signature of P.W 2 

Ext.1(3)…..Signature of P.W.4 

 

EXHIBIT OF THE DEFENCE  

NONE 
 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Sri Ranbir Sahani 

P.W.2: Sri Rajan Sahani 

P.W.3:  Sri Manoj Prasad 

P.W.4:  Sri Raju Sahani 

P.W.5: Sri Dinesh Mallah 

P.W.6: Sri Dharmendra Mallah 

P.W.7: Sri Durga Sharma 

 

DEFENCE WITNESS 

NONE 

 

 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

          Chapakhowa, Sadiya  

  


