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JUDGMENT 

 

1. The case of the prosecution is that on 16/02/2017 at about 9:00 PM the 

son of the complainant Sri Abdul Kutum came out from his house for Ligang 

festival. At that time, all the accused persons armed with sharp weapons 

restrained Abdul Kutum in front of the house of the accused Sri Padmasing 

Lagasu. They also assaulted Abdul Kutum on his head by weapons with the 

motive to kill him because of which he sustained injuries.  An FIR was lodged by 

father of the victim Sri Hari Kutum in this regard at Sadiya P.S. which was 

registered as Sadiya P.S case No. 11/2017 under Section 147/148/149/341/326 

of IPC and A.S.I, Deben Sarmah was entrusted to investigate the case by O/C Sri 

Prema Phukan. After investigation, I/C of Shantipur outpost S.I Charan Mohan 

Singha Chetiya submitted charge sheet against the accused persons under 

Section 147/148/149/341/323 of IPC. 

 

2. The accused persons appeared before the court and they were allowed to 

go on bail. Copies of relevant documents are furnished to the accused persons. 

After hearing both sides and finding prima facie material, particulars of offences 

under Section 147/148/149/341/323 of IPC was explained to the accused 

persons by my learned predecessor to which they pleaded not guilty and claimed 

to be tried. 

 

3. Prosecution has adduced evidence of eight witnesses including the I/O 

and M/O. The accused persons are examined under Section 313 of Cr.P.C. and 

their plea is of total denial. Defence side declined to adduce any evidence and 

hence defence evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

(1) Whether the accused persons on 16.02.2017 at about 9.00 PM in front of the 

house of Sri Padma Singh Lagasu at Vill. Bholukaguri, P.S. Sadiya, Dist. Tinsukia, 

Assam being member of an unlawful assembly to cause hurt to Abdul Kutum 

used force or violence in prosecution of the common object of that assembly and 
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thereby committed an offence punishable under Section 147 of IPC? 

(2) Whether the accused persons on the same date at the same time and at the 

same place being member of an unlawful assembly and in prosecution of the 

common object of that assembly commit the offence of rioting with “da” which is 

a deadly weapon and thereby committed an offence punishable under Section 

148 of IPC?    

(3) Whether the accused persons on the same date at the same time and at the 

same place being member of an unlawful assembly to use criminal force and to 

cause hurt to Sri Abdul Kutum voluntarily caused hurt to him in prosecution of 

the common object of that assembly and thereby committed an offence 

punishable under Section 323/149 of IPC?  

(4) Whether the accused persons on the same date at the same time and at the 

same place being member of an unlawful assembly to use criminal force and to 

cause hurt to Sri Abdul Kutum wrongfully restrained him in prosecution of the 

common object of that assembly and thereby committed an offence punishable 

under Section 341/149 of IPC?  

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience. 

5. P.W. 1, Sri Hari Kutum is the informant of this case. He deposed that at 

about 9 pm on 16.02.2017, the accused persons restrained his son while he was 

going through the road and assaulted his son with sharp weapons on his head. 

His son shouted and hearing it, he ran to the place of occurrence. His son was 

bleeding. He had taken his son to the public doctor in the village and he was 

treated. The witness again stated that his son was taken to the Chapakhowa FRU 

on the next day and doctor treated him. The O/C, Heman Sharma was informed. 

Seven stiches had to be put on his son’s head. He was admitted at Chapakhowa 

FRU for a day and after five days he was taken to Tinsukia and later to 

Dibrugarh. Brain CT scan have also been done. He filed the FIR on 17.02.2017. 

Ext1 is the FIR and Ext1(1) is his signature. 

 

6. In his cross, he stated that the incident took place on the day of Ligang 

which was a Thursday. On that day, they were enjoying Bihu and police took his 

statement. He denied that he wrongly stated before the police that his son was 
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assaulted by the five accused persons on his head while he was going through 

the road. He denied that he had falsely stated before the police that his son had 

shouted when assaulted by the accused and he was bleeding. The witness stated 

that his son went to watch Bihu in the house of Danda Kutum at 9 pm and the 

incident took place in front of the house of Padma Singh Lagasu. He denied that 

his son Abdul Kutum had a hammer in his hand and he had gone to the place 

where Bihu was performed by people with an intention to assault those people 

and at that time people present there snatched the hammer from his hand and 

during that time it had hit his own hand. The witness affirmed that on the same 

day, there was a quarrel with Chandra Kanta Dolley about ½ an hour ago before 

the occurrence. He stated that he is not aware with whom Chandra Kanta had a 

quarrel and his son was at home at that time. He again stated that there are two 

groups in their village and both the groups often engage in quarrel. He also 

stated that they have 21/22 members in their group and the accused persons 

have 80/100 members in their group. He denied that the five accused person 

didn’t assault his son but as they belong to another group, he had lodged a false 

case against the accused persons. He also denied that his son was not treated at 

Dibrugarh and Tinsukia and that he had stated falsely about the same. He also 

denied that Chandra Kanta Dolley had lodged a case against his son and because 

of that he had lodged a false case against the accused persons to save his son 

from that case. The witness further stated that the place of occurrence was 

35/40 meter from his house. He was about to sleep when his son went out. He 

went out but he did not see anyone hitting his son. He also stated that it was a 

bit dark and there was absence of light. There was no electricity in their village. 

He denied that it was a dark pitch night and he did not see any one assaulting 

his son. He stated that there were 40/50 people at the place of occurrence when 

he reached there and they were young persons. He also stated that the villagers 

of both the groups were present there. He affirmed that his son used to consume 

Apong but not much during Bihu (Aliai Ligang). He denied that his son had 

consumed alcohol (Apong) on that day and he fell down due to the act of moving 

and sustained injuries. He again stated that the road was a normal road and 

there was no stones on the road.      

 

7. P.W. 2, Sri Abdul Kutum is the victim of the alleged incident. He deposed 

that the incident took place in the month of February, 2017 at about 9pm. He 
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went to the road after hearing some hulla as soon his brother went to watch 

bihu. He was assaulted by the accused Mithun Pegu, Padma Singh lagasu, 

Marchang Doley, Purnananda Doley and Sunil Doley when he went to the place 

of occurrence. The accused persons had assaulted him with “da” on the one side 

of his head and he suffered bleeding injuries as a result. He fell down on the 

road and shouted. Then his parents came to the place of occurrence and he was 

brought to his home. VDP Nayak and Rajkumar Kutum came and they saw the 

place of occurrence. The witness again stated that he was brought to 

Chapakhowa FRU and as there is no CT scan facility, he went to AMCH, 

Dibrugarh and had done CT scan at Aditya. He remained at Dibrugarh for one 

day. He again stated that this incident had started because of a case related to 

“witch”. 

 

8. In his cross, he stated that police took his statement. It is not fact that he 

did not stated before the police that he was assaulted by Mithun Pegu, Padma 

Singha Lagasu, Purnananda Dolley, Sunil Dolley and Marchang Dolley on one side 

of his head by “Da” when he went out on hearing “hulla” at the time of Bihu. He 

denied that the accused persons did not cut him. He also denied that he had 

gone with a hammer in his hand to the place where the villagers were 

performing Bihu with intent to assault them and at that time he fell down and 

sustained injuries. He also denied that he had consumed Apong on that day and 

he was in a drunken condition. He stated that there were many people present in 

the Bihu. He denied that Chandra Kanta Dolley was not assaulted by him on that 

day. He affirmed that the case which has been lodged against him by Chnadra 

kanta Doley was of the same day. He stated that he did not go to Tinsukia for 

treatment but he went to Dibrugarh for treatment. He affirmed that it was dark 

pitch night on the day of occurrence. He denied that both the families have 

quarrel since a long time and because of it he had falsely stated that the accused 

persons had assaulted him. He affirmed that people from both the groups were 

present at the place of occurrence. He denied that he knew that he will be 

punished in the case of Chandra Kanta and because of it he had lodged a false 

case against the accused persons. He also denied that he had consumed alcohol 

on that day and he personally did not know that he sustained injury on that day.   

 

9. P.W. 3, Sri Bibujit Mili deposed that there was Ligang Bihu festival. He 
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was watching Bihu at about 8:00pm/9:00pm at Bholoka Guri. At 9 pm they heard 

that Abdul Kutum was assaulted by someone and they went to the place of 

occurrence as it was not far away. When they reached that place, they saw that 

Abdul Kutum was lying on the road and was bleeding from his head. He was 

being taken by his parents. Abdul Kutum had told that Mithun Pegu had cut him. 

Later he was brought to his home.  

 
10. In his cross, he stated that he did not see who had assaulted Abdul 

Kutum. He reached the place of occurrence after 5 minutes of arrival of father of 

Abdul Kutum. The place of occurrence was dark as there was no electricity at the 

place of occurrence. He affirmed that there were two groups in their village and 

Mithun Pegu belongs to the opposite Party. He denied that he was having 

previous enmity with the accused persons and because of that he has given false 

evidence. He stated that the occurrence took place on 16th day. He also stated 

that Abdul Kutum does not consume “Apong”.  

 

11. P.W. 4, Rajkumar Kutum deposed that his house was at a distance of 

about 1 km from Bholoka Guri and he was VDP nayak. He was called at about 10 

PM on 16th of 2017. He had called O/C Prema Phukan. He then saw that Abdul 

Kutum was cut on his head. He informed the matter to O/C Prema Phukan. He 

brought Abdul Kutum to Police station on next day though he did not see who 

had cut Abdul Kutum. The incident took place in the courtyard of Lagasu Sir. He 

again stated that when he had asked Hari Kutum about the matter, he told that 

Mithun had cut Abdul Kutum.  

        

12. In his cross, he stated that when he reached, Abdul Kutum was in a 

senseless condition and Abdul Kutum was unable to speak. He stated that there 

were two groups in the village and he was not aware about any previous quarrel 

between the groups. He again stated that Hari Kutum had told him that the 

incident took place in the courtyard of Lagasu Sir though he is not aware 

whether Hari told him right or wrong.  

 

13. P.W. 5, Danda Kutum deposed that the incident took place on the night 

of 16th of 2017 at about 8 to 9 pm. Adbul Kutum was assaulted during Aliyai 

Ligang. After hearing Hulla, they went and saw that Abdul Kutum was cut. But he 
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did not see who had cut Abdul Kutum. Abdul Kutum had told him that Mithun 

Pegu had cut him. Abdul Kutum was treated by village doctor and later he was 

brought to Chapakhowa FRU. 

 

14. In his cross, he stated that he was at his home at the time of occurrence. 

He again stated that Hari kutum is his uncle. He again stated that Abdul Kutum 

had a little bit sense. He denied that he has given false evidence as Hari Kutum is 

his uncle. He also stated that he reached the place of occurrence after 10/15 

minutes of the incident. He affirmed that the place of occurrence was dark area 

and it was near the house of Padma Singha Lagashu. He also stated that the 

Police recorded his statement. He affirmed that there are two groups in their 

village and there was enmity between the groups. 

 

15. P.W. 6, Smt. Damayanti Kutum is the mother of the victim. She was not 

conversant with any other language except “Mising” language with which the 

Court was not conversant. Hence, the examination of this witness was done with 

the help of an interpreter appointed by the Court. The witness deposed that her 

son had gone to watch Aliya Ligang bihu and on the next day Mithun Pegu had 

cut her son Abdul Kutum. Her son had told her about this. Her son was taken to 

Dibrugarh. She also stated that the incident took place at night and she cannot 

say about the exact time. She had run to the place of occurrence after hearing 

hulla. 

 

16. In her cross, she stated that she did not see that Mithun Pegu had cut her 

son. She stated that there was a mobile with her son but it did not have a torch 

light. She denied that her son had consumed Apong and went out. She also 

denied that she had previous enmity with the accused persons and because of 

that she had given false evidence in support of her son. She stated that she went 

out with her husband shouting as “Katile” “Katile”. She also stated that she along 

with her husband did not go to the place of occurrence and they were on the 

road.  

 

17. P.W 7 ASI Deben Sarmah is the investigating officer of this case. He 

deposed that on 17.12.2017, he was posted as I/C, Na-Sadiya outpost. On that 

day, One Sri Hari Kutum lodged one FIR at Sadiya police station. Same was 
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registered at Sadiya PS as case no.11/2017. He was entrusted with the 

investigation of this case by O/C Sri Prema Phukan. Thereafter, he enquired the 

informant and he visited the place of occurrence. He sent the victim Sri Abdul 

Kutum to Chapakhowa FRU for treatment. He prepared sketch map of the place 

of occurrence. He enquired the witnesses and recorded their statement. Medical 

report of the victim was collected. On completion of his investigation, he 

submitted the case diary to O/C, Sadiya PS. On the basis of his investigation, 

then I/C, Shantipur outpost submitted charge sheet against the accused. Ext2 is 

the sketch map and Ext2(1) is his signature. Ext3 is the charge sheet and Ext3(1) 

is the signature of I/C, Shantipur outpost Sri Charan Mohan Singha Chetia on the 

charge sheet. He knows his signature.  

 

18. In his cross, he stated that witness Hari Kutum (PW1) did not state 

before him that when his son Abdul Kutum was moving on the road, the accused 

persons restrained him and attacked him with sharp weapons. He also affirmed 

that Hari Kutum (P.W.1) did not state before him that when his son shouted as 

“Morilu”, he saw blood on the body of his son.  The I/O again stated that PW2 

did not state before him that when he came out on the road on hearing hulla 

during the time of bihu, all the accused had hit him on one side of his head by 

“da”. The I/O further stated that P.W.2 also did not state before him that he 

shouted loudly as “morilu”. The I/O again stated that he did not seize any sharp 

weapons during investigation. He denied that he did not investigate the case 

properly.   

 

19. P.W.8 Dr. Robin Ch. Dolley is the M/O of the case. He deposed that on 

17.02.2017, he was working as Deputy Supdt. Chapakhowa, FRU. On that day at 

about 12:30 pm, he examined Sri Abdul Kutum, aged 23 yrs, male. He was 

escorted and identified by Sri Sushil Saikia. On his examination, he found cut 

wound over left side of forehead. Age of injury was within 24hrs. The nature of 

injury is simple and caused by blunt weapon. Ext4 is the medical report, Ext4(1) 

is his signature. 

 

20. In his cross, he stated that the injury was not caused by sharp weapon. 

He also stated that such injury can be caused by falling down on the ground. 
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21. From perusal of the above evidence, it is clear that the victim (P.W.2) is 

the only eye witness of the alleged incident. It appears from the evidence of this 

witness (P.W.2) that on the night of the incident at 9.00 PM, he went to the road 

after hearing some hulla as soon his brother had gone to watch bihu. Then, he 

was cut by the accused Mithun Pegu, Padma Singh Lagasu, Marchang Doley, 

Purnananda Doley and Sunil Doley with “da” on one side of his head and he 

suffered bleeding injuries as a result. The victim has also stated that he was 

treated at Chapakhowa FRU for his injuries suffered as a result of the incident 

and this fact is also supported by some other witnesses (P.W.1, P.W.5, P.W.7 

and P.W.8). However, it is not clear from this evidence of the victim whether all 

these accused persons had cut him on one side of his head with a single “da” or 

whether each one of the accused had cut on his head with five different “da”. So 

two such possibilities can be inferred from this evidence of the victim. In both 

these possibilities, it is natural that the victim would have multiple cut injuries on 

his head as it is nearly impossible that all the five accused persons can cut him 

on the same spot at the same time. However, neither the victim (P.W.2) nor any 

other witness has stated about any such multiple injuries on the head of the 

victim.  

 

22. Again, the M/O (P.W.8) has also stated that he had examined the victim 

(P.W.2) at Chapakhowa FRU on 17/02/2017, i.e., on the next day of the alleged 

incident. However, the M/O has found irregular cut mark with irregular margin 

over left side forehead of the victim. Moreover, as per the opinion of the M/O, 

the injury reported vide the medical examination report (Ext.4) is simple injury 

which had occurred within 24 hours and same was caused by blunt weapon. 

There is no material to satisfactorily dispute this report (Ext.4) as well as the 

evidence of the M/O (P.W.8) and same is hence reliable. On the other hand, the 

victim (P.W.2) as well as his father (P.W.1) and his mother (P.W.6) have stated 

that the victim was also treated at Dibrugarh for his injuries. However, there is 

no medical document and no evidence of any medical examiner from Dibrugarh 

to support the same. Hence, this evidence of these witnesses regarding 

treatment of the victim at Dibrugarh for the injuries out of the alleged incident is 

not believable.       

 

23. Now, as per the oral evidence of the victim, if he was cut by sharp 
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weapon, i.e., “da” on his head, he would have had sharp cut marks on his head 

with linear margin. However, no such injury is found by the M/O in his 

examination of the victim. Moreover, the M/O has specifically reported vide Ext.4 

and has also orally deposed that the injury of the victim was caused by blunt 

object and not by sharp weapon. Hence, the oral evidence of the victim (P.W.2) 

that he was cut on his head by the accused persons with “da” which is a sharp 

weapon is not supported by any medical evidence. Moreover, no such “da” is also 

found and seized during investigation which is confirmed by the I/O in his 

evidence as P.W.7. No other witness has also stated about seeing the weapon of 

offence, i.e., “da”. Hence, this evidence of the victim that he was assaulted by 

the accused persons with “da” does not inspire the confidence of the Court.  

 

24. As already discussed, if the victim would have been cut on his head with 

“da” by all the five accused persons, same would have naturally resulted into 

multiple sharp cut injuries on his head. But none of the witnesses including the 

victim has stated about any such multiple injuries. Same is also not supported by 

the medical examination report (Ext.4). No other witness has seen the all the 

accused persons cutting the victim with “da”.              

 

25. Moreover, it appears from the evidence of the P.W.3 that soon after 

hearing about the incident, he had gone to the place of occurrence and found 

the victim Abdul Kutum lying there. The victim had told him there that Mithun 

Pegu had cut him. Similarly, P.W.4 had also gone when he was called and saw 

that Abdul Kutum was bleeding from his head. He was also told by the father of 

the victim, Hari Kutum that Mithun had cut Abdul Kutum. Again, P.W.5 was also 

told by the victim Abdul Kutum that he was cut by Mithun Pegu. In fact, the 

mother of the victim as P.W.6 has also stated that her son Abdul Kutum was cut 

by Mithun Pegu. Thus, it appears that the victim himself has told these witnesses 

immediately after the incident that he was cut on his head only by Mithun Pegu. 

P.W.3, P.W.4 and P.W.5 are independent witnesses and there is no reason for 

them to depose falsely. Moreover, this evidence of these witnesses could not be 

rebutted during cross. Hence, the oral evidence of the victim (P.W.2) that he was 

cut by all the accused persons is not supported by these witnesses including his 

own mother (P.W.6). Because of the above combined with absence of any 

supporting medical evidence, the prosecution allegation that the victim (P.W.2) 



11 

G.R. Case No. 17 of 2017 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

was cut by all the accused persons fails to inspire the confidence of the Court.    

 

26. Nevertheless, the injuries sustained by the victim (P.W.2) is established 

beyond doubt. Moreover, from the oral evidence of the witnesses including the 

M/O (P.W.7), it is clear that the victim had suffered those simple injuries on 

16.02.2019 at about 9.00 PM, i.e., at the time of the alleged incident. Although it 

is not satisfactorily established that all the accused persons had assaulted the 

victim and caused those injuries, the fact that the victim had stated to the P.W.3 

and P.W.5 immediately after the incident that he was cut by the accused Mithun 

Pegu remained unrebutted. Moreover, the father of the victim Hari Kutum had 

also told the P.W.4 that the victim was cut by the accused Mithun Pegu and this 

evidence too remained unrebutted. These witnesses are independent witnesses 

and there is no reason for them to speak falsely. Moreover, they have truthfully 

stated that they had not seen the accused persons assaulting the victim. Hence, 

this evidence of these witnesses that immediately after the incident, the victim 

(P.W.2) had stated to them that he was cut by the accused Mithun Pegu is 

reliable.  

 

27. The learned counsel of the accused has argued that the evidence of the 

victim (P.W.2) and his father (P.W.1) is full of exaggerations and contradictions 

and hence same is not believable. Although they have stated that the accused 

persons had assaulted the victim with “da”, no such “da” is seized. Moreover, 

admittedly there is previous enmity of the victim with the group of the accused 

persons and hence this is a false case which is lodged against the accused 

persons. On the other hand, the learned APP has argued that although there is 

some contradiction in their evidence, their evidence as a whole is reliable.  

 

28. I have carefully considered the rival submission. It is a well settled 

position of law that the testimony of a witness cannot be discarded in toto 

merely due to the presence of embellishments or exaggerations. The doctrine of 

falsus in uno, falsus in omnibus, which means “false in one thing, false in 

everything” has been held to be inapplicable in the Indian scenario, where the 

tendency to exaggerate is common. This is the view of the Hon’ble Apex Court in 

Menoka Malik and Others vs. State of West Bengal and Others (Criminal Appeal 

No.1198 of 2006) and various other decisions, such as Nisar Ali v. State of Uttar 
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Pradesh, AIR 1957 SC 366, Ugar Ahir v. State of Bihar, AIR 1965 SC 277, Sucha 

Singh v. State of Punjab, (2003) 7 SCC 643, Narain v. State of Madhya Pradesh, 

(2004) 2 SCC 455 and Kameshwar Singh v. State of Bihar, (2018) 6 SCC 433. In 

Krishna Mochi v. State of Bihar, (2002) 6 SCC 81.  The Hon’ble Apex Court 

highlighted that the maxim falsus in uno, falsus in omnibus (false in one thing, 

false in everything) is merely a rule of caution and cannot be generally applied. 

In cases which the rule refers to, testimony may be disregarded, and not that it 

must be disregarded. The doctrine merely involves the question of weight of 

evidence which a court may apply in a given set of circumstances, but it is not 

what may be called “a mandatory rule of evidence”. 

 

29. Again, foreseeing the danger of general application of this doctrine in 

India, the Honb’le Apex Court observed in Sohrab v. State of M.P. [(1972) 3 SCC 

751 : 1972 SCC (Cri) 819] and Ugar Ahir v. State of Bihar [AIR 1965 SC 277 : 

(1965) 1 Cri LJ 256] that “if a whole body of the testimony were to be rejected, 

only because the witness was evidently speaking an untruth in some aspect, it is 

to be feared that administration of criminal justice would come to a dead stop. 

The Court observed that in Indian scenario, a witness just cannot help in giving 

embroidery to a story, however true in the main. Therefore, it has to be 

appraised in each case as to what extent the evidence is worthy of acceptance. 

Merely because in some respects the court considers the same to be insufficient 

for placing reliance on the testimony of a witness, it does not necessarily follow 

as a matter of law that it must be disregarded in all respects as well. The 

evidence has to be sifted with care. The aforesaid dictum is not a sound rule for 

the reason that one hardly comes across a witness whose evidence does not 

contain a grain of untruth or at any rate exaggeration, embroideries or 

embellishment. The Court observed that an attempt has to be made to, as noted 

above, in terms of felicitous metaphor, separate the grain from the chaff, truth 

from falsehood.” 

 

30. The Apex Court also observed in Ranjit Singh v. State of Punjab reported 

in (2013) 16 SCC 752 that it is not uncommon for witnesses to make 

exaggerations during the course of evidence. But merely because there are 

certain exaggerations, improvements and embellishments, the entire prosecution 

story should not be doubted.   
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31. In State of Punjab v. Hari Singh (1974) 4 SCC 552, the Hon’ble Apex 

Court also observed that “human testimony results from widely different powers 

of observation and description and hence it is necessarily faulty. Even truthful 

witnesses sometimes exaggerate or imagine or tell half truths. As observed, it is 

the duty of the Courts to extract and separate the hard core of truth from the 

whole evidence. This is what is meant by the proverbial saying that Courts must 

separate “the chaff from the grain”. If, after considering the whole mass of 

evidence, a residue of acceptable truth is established by the prosecution beyond 

any reasonable doubt the Courts are bound to give effect to the result flowing 

from it and not throw it overboard on purely hypothetical and conjectural 

grounds.” 

 

32. Hence, it is the duty of the Court to find out the truth from the entire 

evidence. Minor variations in the evidence hence, would not affect the root of the 

matter to the extent that same materially does not alter the evidence/credibility 

of the witness. 

 

33. In the instant case, it is already discussed that the injuries of the victim 

sustained by the victim at the time of the alleged incident is established beyond 

doubt. It is suggested to the witnesses on behalf of the accused persons that the 

victim himself carried a hammer in order to assault some people who were 

performing Bihu and seeing this, people had tried to snatch that hammer from 

the victim. The hammer in the hand of the victim had hit himself in the 

commotion and he sustained the injuries as a result. That suggestion however, is 

denied by the witnesses. The accused also could not establish any such 

possibility through any evidence and said contention of the accused is not 

believable as a result. On the other hand, as already discussed, the evidence of 

the victim (P.W.2) that he was assaulted by all the accused persons which had 

caused his injuries seems to be exaggerated and fails to inspire the confidence of 

the Court. However, it is clear beyond doubt that immediately after the incident, 

the victim had stated to some persons (P.W.3, P.W.5) who had come to see him 

that he was assaulted by the accused Mithun Pegu. The father of the victim 

(P.W.1) had also stated to P.W.4 that the victim was assaulted by the accused 

Mithun Pegu. This evidence of these witnesses remained unrebutted throughout. 

Since the victim (P.W.2) has stated in his evidence in Court that he was 
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assaulted by all the accused persons, he could have easily stated to these 

witnesses (P.W.3 and P.W.5) the same. However, the victim (P.W.2) has not 

done that and has stated immediately after the incident that he was assaulted by 

the accused Mithun Pegu. Hence, although the evidence of the victim (P.W.2) 

seems to be exaggerated to some extent, this piece of evidence is found reliable 

and inspires the confidence of the Court. The absence of seizure of any “da” 

would not be of any help to the accused as the injuries sustained by the victim is 

stated to be caused by blunt object as per the medical examination report 

(Ext.4). The presence of the accused Mithun Pegu at the place of occurrence at 

the relevant time is also not disputed. No provocation was also given to the 

accused Mithun Pegu at that time by the victim or anyone else. Owing to the 

above cogent and reliable evidence coupled with the fact of presence of the 

injuries of the victim, it can safely and satisfactorily be concluded that it is the 

accused Mithun Pegu who had voluntarily caused hurt to the victim Abdul Kutum 

at the relevant time.      

 

34. Prosecution has also alleged that all the accused persons were member of 

an unlawful assembly to cause hurt to Abdul Kutum at the relevant time and they 

used in prosecution of the common object of that assembly. Another allegation is 

that the accused persons were member of an unlawful assembly and in 

prosecution of the common object of that assembly, they commited the offence 

of rioting with “da”. Further, the prosecution has also alleged that the accused 

persons being member of an unlawful assembly wrongfully restrained the victim 

in prosecution of the common object of that assembly. However, there is 

absolutely no evidence in this regard from any of the prosecution witnesses. 

Hence, prosecution has failed to establish these allegations against the accused 

persons to the satisfaction of the Court which are punishable under Section 

147/148/149/341 of IPC.  

 

35. From the above discussion, it is now clear that the prosecution has 

satisfactorily proved the offence under Section 323 of IPC against the accused 

Mithun Pegu to the satisfaction of the Court. Hence, the accused Sri Mithun Pegu 

is convicted under Section 323 of IPC for voluntarily causing hurt to Sri Abdul 

Kutum. The offence under Section 147/148/149/341 of IPC however could not be 

established against the accused Mithun Pegu and hence he is acquitted of the 
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charge under Section 147/148/149/341 of IPC. Prosecution has also failed to 

prove the offence under Section 147/148/149/341/323 of IPC against the 

remaining accused persons, namely Sri Padmasing Lagasu, Sri Purnananda 

Doley, Sri Marchang Doley and Sri Sunil Doley. Therefore, these accused persons 

are acquitted of the charge under section 147/148/149/341/323 of IPC and they 

are set at liberty forthwith. 

 

36. In view of the nature of commission of the offence, I am not inclined to 

give the benefit of the Probation of Offenders Act, 1958 to the convict Sri Mithun 

Pegu. 

 

37. I have heard the convict on the point of sentence and his statement is 

recorded on separate sheet and attached with the case record. He has submitted 

that he may be dealt with lightly due to his young age.  

 

38. The offence under Section 323 of IPC entails punishment of imprisonment 

up to one year or fine up to Rs.1,000/- or both. The convict does not have any 

known previous criminal record. The incident appears to have happened in the 

spur of a moment without any pre meditation. Considering the time spent in the 

prosecution and trial, the nature and outcome of the offence, I find that the ends 

of justice will be appropriately met, if the convict is sentenced to pay a fine of 

Rs.1,000/- for the offence committed by him. Accordingly, the convict Sri Mithun 

Pegu is sentenced to pay a fine of Rs.1,000/- for the offence under Section 323 

of IPC in default to undergo simple imprisonment for 15 days. The fine amount, 

if realized is to be paid to the victim.   

 

39. The bail bond executed by the convict, other accused and surety are 

extended for next six months as per the Provisions of section 437(A) Cr.P.C. 

 

40. Furnish a free copy of the judgment to the convict as per the provisions 

of Section 363(1) of Cr.P.C.  

 

41. The convict Sri Mithun Pegu is informed about his right of appeal against 

the order and judgment of conviction and sentence passed as above. 
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42. Seized articles, if any be returned to the rightful owner as per law. 

Case is disposed of on contest. 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 25th day of October, 2019.                     

                  
 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1………………………………..F.I.R 

Ext.1(1)………Signature of P.W.1 

Ext.2……………………………..…Sketch Map 

Ext.2(1)………………………….…Signature of P.W.7 (ASI, Deben Sarmah) 

Ext.3…………………………….….Charge Sheet 

Ext.3(1)……………………Signature of Sri Charan Mohan Singha Chetiya  

Ext.4…………………………..……Medical report. 

Ext.4(1)……………………..…….Signature of P.W.8 (Dr. Robin Ch. Dolley) 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Sri Hari Kutum 

P.W.2: Sri Abdul Kutum 

P.W.3:  Sri Bibujit Mili 

P.W.4: Sri Raj Kumar Kutum 

P.W.5: Sri danda Kutum 

P.W.6: Smti. Damayanti Kutum 

P.W.7: Sri Deben Sarmah 

P.W.8: Dr. Robin Ch. Dolley. 

 

DEFENCE WITNESS 

NONE 
 

 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

          Chapakhowa, Sadiya   


