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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 63 of 2017 

 

STATE OF ASSAM 

-VS- 

 

SRI ARUN BORGOHAIN, S/O. SRI DULAL BORGOHAIN 

ADDRESS: VILL. LAKHIMPURIYA GAON 

P.S. SADIYA, DIST. TINSUKIA (ASSAM) 

 

Under Section 279/337/427/304(A) of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Montu Buragohain, learned defence counsel  

 

OFFENCE EXPLAINED ON: 20/08/2018 
 
EVIDENCE RECORDED ON: 22/04/2019, 22/05/2019, 01/07/2019, 28/08/2019 

 
ARGUMENT HEARD ON: 15/10/2019   

 

JUDGMENT DELIVERED ON: 30/10/2019   

 

JUDGMENT 

 

1. The case of the prosecution is that on 09/06/2017 at about 9 pm the 

elder brother of the complainant Sri Kumud Gogoi along with one Sri Timeswar 

Borgohain of the same village was walking towards their home from Dr. Bhupen 

Hazarika Btidge, Sadiya. He was pushing his bike along as it ran out of fuel. At 
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that time, one Mahendra Max Pickup bearing Reg No. AR 16 3253 driven by the 

accused Sri Arun Buragohain came from behind and knocked down both of them 

about 200 meters away from the bridge. The elder brother of the complainant Sri 

Kumud Gogoi died on the spot as a result. An FIR was lodged by brother of the 

victim Sri Tarun Gogoi in this regard at Sadiya P.S. which was registered as 

Sadiya P.S case No. 44/2017 under Section 279/338/427/304(A) of IPC and S.I, 

Charan Mohan Singha Chetiya was entrusted to investigate the case by O/C. 

After investigation, S.I Charan Mohan Singha Chetiya submitted charge sheet 

against the accused under Section 279/337/427/304(A) of IPC. 

 

2. The accused appeared before the court on receipt of summons and he 

was allowed to go on bail. Copies of relevant documents are furnished to the 

accused persons. After hearing both sides and finding prima facie material, 

particulars of offences under Section 279/337/427/304(A) of IPC was explained 

to the accused person to which he pleaded not guilty and claimed to be tried. 

 

3. Prosecution has adduced evidence of eight witnesses. Considering the 

nature of evidence adduced by the complainant, prosecution has declined to 

adduce any further evidence and hence prosecution evidence is closed. The 

accused is examined under Section 313 of Cr.P.C. and his plea is of total denial. 

Defence side declined to adduce any evidence and hence defence evidence is 

closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

(1) Whether the accused on 09/06/2017 at about 9 pm near Dholla- Sadiya 

Bridge drove one Mahendra Max Pickup bearing Reg No. AR 16 3253 in a rash 

and negligent manner endangering human life and thereby committed an offence 

punishable under Section 279 of IPC? 

(2) Whether the accused on the same date, same place and at the same time 

drove one Mahendra Max Pickup bearing Reg No. AR 16 3253 so rashly and 

negligently as to endanger human life or the personal safety of others which 

caused hurt to Kumud Gogoi and Tikheswar Borgohain and thereby committed 

an offence punishable under Section 337 of IPC? 

3. Whether the accused on the same date, same place and at the same time 

drove one Mahendra Max Pickup bearing Reg No. AR 16 3253 so rashly and 
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negligently as to endanger human life or the personal safety of others because of 

which the car hit Kumud Gogoi which not amounted to culpable homicide but 

which caused the death of Kumud Gogoi and thereby committed an offence 

punishable under Section 304A of IPC? 

(4) Whether the accused on the same date, same place and at the same time 

drove one Mahendra Max Pickup bearing Reg No. AR 16 3253 and committed 

mischief by hitting a bike of Kumud Gogoi causing loss or damage to it and 

thereby committed an offence punishable under Section 427 of IPC? 

  

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience.  

5. P.W. 1, Sri Tarun Gogoi is the informant of this case. He deposed that  on 

a day in the month of June, 2017, his brother, Kumud Gogoi was coming from 

the side of Dholla to Chapakhowa over Bhupen Hazarika Setu. He was riding on 

his bike. Her sister in law informed them at home that his brother has met with 

an accident and they immediately rushed to Dangori hospital. When they reached 

there, they found that his brother had already expired. Thereafter, he informed 

the police station about the incident. Post mortem was conducted on the dead 

body of his brother. Ext.1 is the FIR lodged by him and Ext.1(1) is his signature. 

Police had seized the motor cycle of his brother and the Registration Certificate 

and prepared seizure list. Ext. 2 is the seizure list and Ext.2(1) is his signature. 

 

6. In his cross, he stated that he was at his home at the time of the 

incident. He had not seen any incident. He does not have any knowledge about 

the incident. He cannot say what is written in Ext.2. He cannot say where the 

motor cycle was seized. Thus, this witness is not at all aware about the alleged 

incident. Although this witness has made specific allegation against the accused 

in his FIR (Ext.1), it appears that same is not based on his personal knowledge 

as he has neither seen the alleged incident nor is aware about the same. It is 

also not clear from his evidence how he came to make the specific allegation 

against the accused in the FIR. Hence, his evidence would not be of any help to 

the prosecution. Moreover, the contents of the FIR (Ext.1) also appears doubtful 

as a result.  
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7. P.W.2 Sri Padmadhar Buragohain deposed that he on a day in the year 

2017, her daughter Shabita Buragohain informed him over phone that an 

accident had taken place involving his Max pickup van bearing registration 

number AR16-3253 with a bike. His vehicle was taken by the accused who is his 

brother and he was driving that vehicle. He could know that one Mr Kumud 

sustained fatal injuries as a result of the accident. Later, police went to his house 

and seized the vehicle. Police also seized certificate of fitness of the vehicle, 

insurance copy and driving license. A seizure list was prepared Ext3 is the seizure 

list and Ext3(1) is his signature. All the seized articles were later given in his 

custody and zimma nama was prepared. Ext4 is the zimma nama and Ext4(1) is 

his signature.  

 

8. In his cross, he stated that he was not interrogated by police. He does 

not know why he had signed an Ext3 and Ext4. He does not know who was 

driving the vehicle at the time of the incident. He did not see the accused at the 

place of the incident. It appears that this witness is the owner of the Max pickup 

van bearing registration number AR16-3253 which is allegedly involved in the 

incident of the present case. However, this witness too did not see the accused 

driving the vehicle at the relevant time. He is also not aware how this vehicle was 

being driven at the relevant time. Moreover, this witness is also not aware why 

he had put his signature on the document (Ext.3) which is claimed as seizure list. 

Hence, the fact of seizure vide Ext.3 is not proved by this witness. The evidence 

of this witness too would not be of any help to the prosecution.  

 

9. P.W.3 Sri Jitu Borgohain deposed that he does not know anything about 

the incident. At this stage, the witness is declared hostile by the prosecution. The 

witness is thereafter cross examined by the prosecution and he stated that he 

was never interrogated by police. He also did not put his signature on any paper 

before the police.  

 

10. P.W.4 Sri Latumoni Buragohain deposed that he had heard from villagers 

that one person was lying dead on the road near Dholla Sadiya bridge. But he is 

not aware about anything except that. This witness too would not be of any help 

to the prosecution. 
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11. P.W.5 Sri Pradip Chiring testified that the incident had occurred about two 

year ago from recording of his evidence. One Kumud Gogoi and one Tikheswar 

of their village were walking aside the national highway at Sadiya by pushing a 

bike. Suddenly, a goods carrying vehicle driven by the accused hit both the 

above persons. He was working near the Dholla Sadiya bridge at National 

highway. The incident had happened at a distance of about 300 mtrs from the 

place where he was working. He could hear some commotion and went forward. 

When he reached the place of occurrence, he saw Kumud Gogoi and Tikhewar 

lying on the road in injured condition. A lot of people gathered there. He along 

with other persons sent both the injured to hospital for treatment. He could know 

later that Kumud Gogoi had passed away because of the injuries in the hospital. 

In his cross, he stated that he does not know how the incident had happened. 

He does not know for whose fault the incident had happened. He did not see 

who was driving the goods carrying vehicle at the time of the incident.  

 

12. Although this witness has stated in his examination in chief that the 

vehicle driven by the accused had hit the deceased Kumud Gogoi and one 

Tikheswar Gogoi, he on the other hand has stated in cross that he did not see 

who was driving the vehicle in question at the relevant time. He is also not aware 

how and for whose fault the incident had happened. Thus, although this witness 

has seen one vehicle hitting the deceased Kumud Gogoi and one Tikheswar 

Gogoi, he could not support the prosecution allegation that the accused was 

driving the vehicle in question or that the vehicle in question was driven rashly 

and negligently.   

  

13. P.W.6 Sri Gojen Borgohain deposed that the incident had occurred on one 

evening in the year 2017. He again testified that the accused was driving a 

Mahindra goods carrying vehicle from near the Dholla Sadiya bridge to their 

home via the National highway 37. He was sitting on the back side of the vehicle. 

Suddenly their vehicle stopped. He got down from the back side of the vehicle 

and saw that two persons of their village were lying on the road. People nearby 

told that their vehicle had hit both of them. He did not see the same as he was 

sitting in the back side. A lot of people gathered there. He along with some other 

persons had sent the injured to the hospital for treatment.  Later, a case was 
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lodged regarding the incident. Police had seized one fitness certificate of the 

vehicle, one insurance copy, one driving license and the max pick up vehicle 

involved in the incident. Seizure list was prepared and he signed on the seizure 

list. Ext3 is the seizure list and Ext3(2) is his signature. He could know later that 

one of the injured named Tikheswar had recovered while the other had expired 

at hospital.  
 

 

14. In his cross, he stated that he is not aware how the incident had 

happened. He is also not aware for whose fault the incident had happened. He 

also stated that the accused was driving the vehicle in slow speed. 

 

15. The evidence of this witness is very much relevant as he was present in 

the place of occurrence at the relevant time and was also travelling in the vehicle 

which was allegedly involved in the incident. It is clear from his evidence that the 

accused was driving the aid vehicle at the relevant time. However, he did not see 

the vehicle driven by the accused hitting anyone. He could only see that the 

vehicle in which he was travelling stopped suddenly and when he got down, he 

saw two persons lying injured there. He is also not aware about the identity of 

those persons. He has only heard from some people nearby that the vehicle 

driven by the accused had hit them. The witness is also not aware how and for 

whose fault the incident had happened. Moreover, it appears from his evidence 

that the accused was driving the vehicle in question in slow speed. Hence, the 

prosecution allegation that the accused had driven the vehicle in question is rash 

and negligent way which caused the death of Kumud Gogoi and injury to 

Tikheswar Gogoi is not supported by this witness.    

 

16. P.W.7 Sri Phanidhar Buragohain deposed that on the day of the incident, 

the accused was driving a Mahindra Pick up van while returning home from 

Dholla- Sadiya bridge towards Sadiya. He was sitting in the passenger cabin of 

the vehicle while the accused was driving the vehicle. Two persons were walking 

along that road. One of them were pushing a motor cycle and was walking by 

the side. Both of them were talking between themselves. Suddenly, the person 

who was pushing the bike came to the middle of the road. Their vehicle was 

moving behind them. The accused could not control the vehicle because of 
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sudden movement of that person. He was shocked with the sudden occurrence 

of the event and closed his eyes. The accused stopped the vehicle at some 

distance. They got down from the vehicle and came towards those persons. He 

could see that both of them were hit by their vehicle and they sustained injuries. 

They had sent them to hospital for treatment. He does not know what happened 

after that. 

  

17. In his cross, he stated that the accused was not driving the vehicle at 

much speed. He did not find any problem with the driving of the accused. He 

cannot say for whose fault the incident had happened. He stated that it was a 

case of accident. 

 

18. It appears that this witness was travelling in the vehicle in question and 

he has seen the whole incident. The evidence of this witness is hence very much 

relevant. It is clear from his evidence that the accused was driving the vehicle in 

question at the relevant point of time. However, the witness has clearly stated 

that the accused was driving the vehicle properly and in low speed. Moreover, it 

appears from his evidence that the persons who were hit by the vehicle in 

question were walking along the road talking between themselves and suddenly 

one of them had come to the middle of the road. The accused could not control 

the vehicle because of this sudden event and had hit them. Hence it was a pure 

case of accident. Thus, it is clear that although this eye witness has stated that 

the vehicle driven by the accused had hit two persons on the road, he has not 

supported the prosecution allegation that the incident had happened because of 

rash and negligent driving of the accused.     

 

19. P.W.8 Sri Tikeswar Borgohain is one of the victims of the alleged incident. 

He deposed that on the day of the incident, he along with Tarun Gogoi was 

walking along the National Highway from Dholla- Sadiya bridge towards Sadiya. 

Tarun Gogoi was pushing a motor cycle and he was walking by the side. 

Suddenly a Mahindra Pick up vehicle came from behind and hit them. He became 

unconscious and he was badly injured. When he regained his consciousness, he 

found himself at Dibrugarh medical College hospital. Tarun Gogoi who was 

walking along with him died as a result. He could know it after he regained 

consciousness. He could know from villagers that the Mahindra vehicle which had 
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hit them was driven by the accused.  

 

20. In his cross, he stated that the vehicle which had hit them was not driven 

at much speed. He is not aware how the vehicle was driven. He is also not aware 

who was driving the vehicle which had hit them. He specifically stated that he 

cannot say for whose fault the incident had happened. He also stated that he 

thinks it was a case of accident.  

 

21. Thus, the victim of the alleged incident has himself stated that it was a 

pure case of accident. He also did not see who was driving the vehicle in 

question at the relevant time. Moreover, he has specifically stated that the 

vehicle in question was driven at slow speed at the relevant time. Thus, the 

victim himself has not supported the prosecution allegation that the incident had 

happened because of rash and negligent driving of the accused.  

 

22. From the perusal of the above evidence and based on the discussion, it 

transpires that none of the witnesses of the prosecution including the eye 

witnesses and the victim himself has not supported the prosecution case. There 

is absolutely no evidence to show that the accused had driven the vehicle in 

question in rash and negligent way at the relevant point of time. Consequently, 

there is no evidence to show that the victims were hit by the vehicle in question 

because of rash and negligent driving of the accused. There is also no evidence 

to show that the victim Kumud Gogoi had died due to the collision with the 

vehicle in question. On the other hand, it appears from the evidence of the 

witnesses that the incident in question was a result of accident beyond the 

control of the accused. Hence, no incriminating material can be derived from the 

evidence of the prosecution against the accused. There is no evidence from the 

prosecution to bring home the charge under Section 279/337/427/304(A) of IPC 

against the accused. Therefore, there is no difficulty in holding that prosecution 

has failed to bring out any materials against the accused through its evidence.      

 

23. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 279/337/427/304(A) of I.P.C. against the accused. Accordingly, the 

accused Sri Arun Borgohain is found not guilty and acquitted of the charge under 
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Section 279/337/427/304(A) of I.P.C. and he is set at liberty forthwith.  

 

24. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

25. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 30th day of October, 2019.  

       
 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1………………………………..F.I.R 

Ext.1(1)………Signature of P.W.1(Informant) 

Ext.2……………………………..…Seizure list 

Ext.2(1)………………………….…Signature of P.W.1(Informant) 

Ext.3……………………………..Seizure list 

Ext.3(1)…………………………….Signature of P.W.2 

Ext.3(2)…………………………….Signature of P.W.6 

Ext.4………………………….Zimma Nama 

Ext.4(1)………………………Signature of P.W.2 
 

 

EXHIBIT OF THE DEFENCE  

NONE 
 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Sri Tarun Gogoi 

P.W.2: Sri Padmadhar Buragohain 

P.W.3:  Sri Jitu Borgohain 

P.W.4: Sri Latumoni Buragohain 

P.W.5: Sri Pradip Chiring 

P.W.6: Sri Gojen Borgohain 

P.W.7: Sri Phanidhar Buragohain 

P.W.8: Sri Tikeswar Borgohain 
 

DEFENCE WITNESS 

NONE 
 

 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

          Chapakhowa, Sadiya  

  


