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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR),  

      TINSUKIA 

 

Present: S. Sultana, AJS 

      SDJM(S), Tinsukia 

 

CR CASE NO. 86C/2014 

U/S 447/379/34IPC 

 

State of Assam 

Vs 

                                Md. Akbar Ali & 2 others 

                                                        ……....ACCUSED 

 

 

Advocate for prosecution: Learned Banti Hazarika 

Advocate for defence: Learned N. Prasad 

Charge framed on: 13-06-2019 

Date of Evidence: 23-08-2016, 8-12-16, 12-7-19 
                              20-09-2019 
 

Date of Argument: 26-09-2019, 27-09-2019 

Date of Judgment: 11-10-2019 

JUDGMENT 

 

1. The prosecution case succinctly is that complainant Abtar Singh lodged an 

ejahar before the Officer-in-Charge, Tinsukia Police Station on 27.07.2013 

alleging that on 25.04.2013 he had filed a Title Suit being  T.S.no.14 of 

2013 and Misc. Case being no. 24 of 2013 (J) in the Court of Munsiff, 

Tinsukia. Ld. Munsiff Court in reference to the order passed by Exective 

Magistrate in Case no.8 of 2013 u/s 145 IPC had ordered both the parties 

to maintain status quo. In the above 3 cases, proceedings against 
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accused Akbar Ali and 8 others was still pending. But from few days 

accused Akbar Ali  had illegally entered into the disputed land and took 

away the fruits of pine apple, jack-fruit, betel-nut and other fruits and cut 

away the products of the land and the grass planted for cows at the small 

tea garden named 'Abtar Tea' of complainant. While complainant's 

employees namely Banarsi Yadav and one Das resisted them, the accused 

persons threatened them for dire consequences. Complainant had alleged 

that on 24.07.2013 at around 1pm, accused Akbar Ali by his 2 employees 

started to uproot the grasses of complainant's tea garden which he 

planted for feeding cows of his tea garden. When complainant objected 

and informed police and after arrival of police accused persons had  fled 

away.  Complainant had alleged that by connecting electric light at night, 

accused Akbar Ali and others  are doing theft of many things from his tea 

garden by illegally entering into his tea garden. 

 

Thus, the above facts and circumstances led to the filing of the instant 

complaint and set the prosecution case in motion. 

 

 

2. Based on the ejahar, after investigation Final Report was submitted by 

police. Complainant objected to the Final report. Thereafter, complainant 

and his witnesses were examined and cognizance was taken against 

accused persons namely Akbar Ali, Shahzada Hussain and Mehdi Hasan 

for their prosecution u/s 447/379/34 IPC. 

 

3. Relevant copies of documents were furnished to accused Akbar Ali, 

Shahzada Hussain and Mehdi Hasan as per provision of law. Charge u/s 

447/379/34 IPC has been framed, read over and explained to accused 

persons to which accused persons pleaded not guilty and claimed to be 

tried. 

 

4. Vide order dated 20.09.2019 case against accused Akbar Ali has abated 

as he has expired on 10.08.2019. 
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5. In this instant case, 3 (three) prosecution witnesses (hereinafter referred 

to as PWs) have been examined-in-chief and cross examined by defence. 

 

6. Statement of defence u/s 313 CrPC has been recorded in which accused 

has reiterated that he is innocent and not guilty. I have heard argument 

advanced by both sides. I have also perused the entire case record. 

 

POINTS FOR DETERMINATION: 

 

7. The points of determinations are as follows:- 

 

(i) Whether accused persons on 24.07.13 at 1pm in furtherance of their 

common intention unlawfully entered into the land of complainant with 

the intent to commit an offence  thereby committed an offence u/s 

447/34 IPC ? 

 

(ii) Whether accused persons on 24.07.13 at 1pm in furtherance of their 

common intention dishonestly had taken 4/5 bags of betelnut from the 

trees of complainant out of his possession and without his consent and 

moved them and  thereby committed an offence u/s 379/34 IPC ? 

 

REASONS, DISCUSSIONS &DECISIONS THEREOF: 

8. To arrive at a conclusion, I have gone through the evidence thoroughly. 

 

PW1 Avtar Singh (Evidence Before Charge) has deposed in his evidence 

that he is the complainant of this case. PW1 also deposed that he has a 

plot of land measuring about 9 bighas situated at Hijuguri gaon standing 

in his name and rest part of land is in the name of his wife. PW1 deposed 

that he has planted tea bushes over 4 bighas of land and his garage  and 

rented houses are situated on the part of land and some vacant land is 

also for his cattle. In the year 2013 Akbar, Anuwar, Sahjada, Mehdi, 

Saifizada, Salim and others amongst all the people of that area entered 

into the said land and took away the fruits of pineapple, jack-fruit, betel-

nuts and other fruits and cut away the grass. PW1 deposed that his 
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Mohori-  Banarsi Yadav, Manik, Kamlesh, Bablu and others who resides in 

the land reported him about the incident. Thereafter, PW1 lodged ejahar 

at Hijuguri Out Post on 27.07.13. In the month of April, 2013 PW1 

instituted a civil case at the Court of Munsiff, Tinsukia against Akbar, 

Aksar, Anwar, Haidar and others in respect of the said land and the case 

is still pending in the said Court. Four days before lodging of this ejahar 

at about 1pm -2pm the incident took place. 

 

In his cross examination (Evidence Before Charge), PW1 has deposed 

that Ext.1 (FIR) was filed by him on 27.07.2013 in respect of the incident 

dated 24.07.2013. PW1 deposed that he went to the police  station many 

times but they did not receive the ejahar before 27.07.2013. Before  

27.07.2013 PW1 went to the police station and orally informed about the 

incident but did not file any written ejahar. At the time of occurrence PW1 

was in his garage  situated at A.T. Road, Hijuguri. The disputed land is 

about 11/2 - 2kms away from his garage. PW1 deposed that he was 

informed by one Kamlesh who is a welder in the garage of his son which 

is situated at the disputed land. The garage of PW1's son is situated on 

the same dag number as of the disputed land. In the said Dag, PW1 has 

six bighas of land. PW1 deposed that the contents of Ext.1 was prepared 

as per his version. PW1 mentioned in Ext.1 that on 24.07.2013 two 

employees of Akbar Ali cut grass and had taken away betel nut, pineapple 

and other fruits. PW1 does not know the names of the said two 

employees of Akbar Ali. PW1 does not know as to how many sons are of 

Akbar Ali but Sahzada and Md. Mehdi are two sons of Akbar Ali whom 

PW1 knows. The house of Akbar Ali is situated at hijuguri near Akbar 

Dhaba. PW1 did not mention in Ext.1 regarding the oral information given 

by him at Hijuguri Outpost. One civil suit is pending regarding the 

disputed land. PW1 filed one petition for appointment of receiver in the 

said civil suit, the same was rejected by lower Court and the same is 

pending in the Hon'ble High Court. PW1 deposed that in the said case 

injunction was granted directing both the parties not to enter into 

disputed land. PW1 has informed the aforesaid facts by filing petition in 

the Civil Court and the same is pending. 
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PW2 Banarshi Yadav (Evidence Before Charge) has deposed in his 

evidence that he knows the complainant since the year 2002.  PW2 also 

deposed that on 24.07.2013 at about 2pm-2:30pm some persons namely 

Sahzada Ali and Mehdi Hussain along with 3/4 labours were plucking 

betel nuts from the trees standing on the land of Avtar Singh. PW2 

deposed that when they asked the said persons as to why they were 

plucking the betel nuts from the land of the complainant, upon which the 

persons threatened them and took away 3/4 bags of betel nuts. 

Immediately PW2 informed the incident to the complainant. 

 

In his cross examination, PW2 has deposed that the disputed land is in 

the possession of accused persons. PW2 deposed that complainant is his 

employer. A civil suit has been filed by complainant in Munsiff Court 

where PW2 have deposed on 25.3.15. In that civil suit PW2 has deposed 

that the incident occurred on 14.6.14. PW2 deposed that in his evidence 

in the civil suit he has not mentioned names of any person, PW2 has 

merely mentioned 3 labourers whose names he does not know nor he has 

spoken to them. PW2 could not say the dag no., patta no. of the disputed 

land. 

 

In rest of his examination, PW2 has denied the suggestions put by the 

defence. 

 

PW3 Kamlesh Biswakarma (Evidence Before Charge) has deposed in 

his evidence that he knows the complainant Avtar Singh. PW3 also 

deposed that he was working as a welder in the garage of the 

complainant's son and the said garage is situated on the land of the 

complainant Avtar Singh. On 24.07.2013 at about 2pm-3:30pm some 

persons namely Sahzada Ali and Mehdi Hussain along with 3/4 labours 

were plucking betel nuts  from the trees standing on the land of Avtar 

Singh. PW3 seposed that when they asked the said persons as to why 

they were plucking the betel nuts from the land of the complainant, upon 

which the persons threatened them and took away 3/4 bags of betel 

nuts. Immediately PW3 informed the incident to the complainant. 
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In his cross examination, PW3 Kamlesh Biswakarma has deposed that on 

24.7.13 the incident occured at 1pm-1:30pm. Avtar Singh's garage is 

situated at a distance of 700-800 meters from the land of Akbar Ali. PW3 

could not say the dag no. and patta no. and boundary of Akbar Ali's plot 

of land. Mobile no. of PW3 on 2014 was 8876278357. PW3  deposed that 

he has forgotten the phone no. of Avtar Singh. Complainant reached the 

place of occurrence after 20 minutes of the incident. PW3 deposed that 

he did not accompany complainant when he went to lodge the ejahar. 

Akbar Ali is around 80 years old and wears pyjama. Sons of Akbar Ali 

reside in Tinsukia and out of Assam also. House of Akbar Ali is situated in 

Hijuguri near Tinsukia flour mill. PW3 has stated that on 24.7.13 at about 

1pm two of Akbar Ali's employee had uprooted the bamboos planted in 

complainant's land. PW3 deposed that he does not know the names of 

two employees of Akbar Ali. PW3 does not know any details, particulars 

about the two employees of Akbar Ali. PW3 could not say the dag no., 

patta no. and boundary of Avtar Singh's plot of land.  Akbar Ali's  plot of 

land is situated at a distance of 50 meters from the garage of 

complainant's son. There exists house of advocate Urmila Verma, one 

Neog and family, one school, one Tulsi Verma near the plot of land of 

Akbar Ali. PW3 deposed that no one had threatened him. 

 

In rest of his examination, PW3 has denied the suggestions put by the 

defence. 

 

9. I have scrutinised the entire evidence on record thoroughly. 

Complainant being a vital witness has not specified the boundary or dag 

no or patta no of his disputed land. 

Also, Complainant as PW1 has deposed in his evidence that he has filed a 

civil suit regarding the place of occurrence and PW1 filed one petition for 

appointment of receiver in the said civil suit, the same was rejected by 

lower Court and the same is pending in the Hon'ble High Court. PW1 also 

deposed that in the said case injunction was granted directing both the 

parties not to enter into disputed land. PW1 has informed the aforesaid 

facts by filing petition in the Civil Court and the same is pending. 



7 
 

It is evident from the evidence on record that the land which is in dispute 

and where the alleged incident occurred, in connection with it a civil suit 

has been drawn. Under such circumstances, in my considerate view, it 

cannot be decided as to who was in possession of the disputed land and 

if the possession cannot be determined, then the allegation of trespass by 

accused persons also cannot be established. 

As such accused persons are not guilty u/s 447 IPC. 

Regarding offence u/s 379 IPC brought against the accused persons, it if 

found from the evidence on record that Complainant deposed in his 

evidence that he was informed by one Kamlesh (PW3) who is a welder in 

the garage of his son which is situated at the disputed land about the 

incident on the date of incident. However, PW3 Kamalesh has stated that 

on 24.7.13 at about 1pm two of Akbar Ali's employee had uprooted the 

bamboos planted in complainant's land. PW3 deposed that he does not 

know the names of two employees of Akbar Ali. PW3 does not know any 

details, particulars about the two employees of Akbar Ali. PW3 could not 

say the dag no., patta no. and boundary of Avtar Singh's plot of land. 

Also, if evidence of PW2 Banarshi Yadav is perused minutely, then it is 

found that he deposed that on 24-7-13 at around 2:00 pm to 2: 30 pm, 

accused Shahzada Ali and Mehendi  alongwith 3-4 labourers were 

plucking betel nuts from the trees standing on the land of complainant 

but in his cross examination, PW2 has deposed that in the civil suit filed 

by complainant, he has deposed that the incident occurred on 14-6-14 

and he mentioned merely about 3 labourers whose names he does not 

know nor does he know about the dag or patta no of the disputed land. 

The evidence of PW2 is found not reliable and trustworthy. 

When the possession of disputed land in itself could not be proved by 

complainant, I donot think the offence of theft u/s 379 IPC could be 

proved in any manner by complainant in this case. 

The evidence on record of all the PWs is not strong in any manner to 

base conviction. 

10. It has been held in Rang Bahadur Singh Vs. State of UP, AIR  2000 

SC 1209 that the time-tested rule is that acquittal of a  guilty should 

be preferred to conviction of an innocent person. Unless the prosecution 
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establishes the guilt of the accused beyond reasonable doubt, a 

conviction cannot be passed on the  accused. 

11. In light of the discussions made above, the inevitable conclusion, 

therefore is that prosecution has failed to bring home the  charges 

levelled against the accused persons beyond the pale of reasonable doubt 

and accordingly, accused persons are entitled to acquittal. 

12. In the result, accused Shahzada Hussain and Mehdi Hussain are acquitted 

from charges u/s 447/379/34  IPC levelled  against them and they are 

set at liberty forthwith. 

13. Bail bonds furnished on their behalf shall remain in force for a period of 

six months. 

14. Given under my hand and seal of this Court on this the 11thday of 

October, 2019. 

15. Case is disposed off hereby on contest. 

 

 Dictated and corrected by me: 

 
 
 (Salma Sultana)                                                  (Salma Sultana) 
Sub-Divisional Judicial                   Sub-Divisional Judicial 
Magistrate (S),Tinsukia     Magistrate (S),Tinsukia 

                                                         
 

Transcribed by  

 

Diganta Dutta (Stenographer) 
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ORDER 

Complainant is absent with step vide petitonno-3308 citing reason. Heard ld. 

Counsel for complainant. Prayer is allowed. 

 

Accused Shahzada Hussain and Mehdi Hussain are present. 

 

Judgment is ready and has been delivered and pronounced in open Court. 

Accused Shahzada Hussain and Mehdi Hussain are acquitted from charges u/s 

447/379/34  IPC levelled against them and they are  set at liberty forthwith. 

Bail bonds furnished on their behalf shall remain in force for a period of six 

months. 

Given under my hand and seal of this Court on this the 11th day of October, 

2019. 

Case is disposed off hereby on contest. 

                                                                                                    

 

                                                                    (Salma Sultana) 
 Sub-Divisional Judicial Magistrate (S),  

                                                      Tinsukia, Assam 
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APPENDIX 

 PROSECUTION EXHIBIT: 

Ext.1: Ejahar 

 DEFENCE EXHIBITS:  

None 

 PROSECUTION WITNESS: 

PW1- Avtar Singh 

PW2- Banarshi Yadav 

PW3- Kamlesh Bishwakarma 

 

 DEFENCE WITNESS: 

None 

                                                                                   

 

                                                                     (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                        Tinsukia, Assam 

 


