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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR)  

      TINSUKIA 

 

Present: S. Sultana, AJS 

      SDJM(S), Tinsukia 

 

CR CASE NO. 54C/2017 

U/S 14 of Child Labour Act 

 

State of Assam 

Vs 

Sri Birendra Sah 

                                                        …….... ACCUSED 

 

 

Advocate for prosecution: Learned Banti Hazarika 

Advocate for defence: Learned Shreeram Prasad 

Offence explained on: 27-09-2019 

Date of Evidence: 25-01-2019, 06-03-2019, 01-04-2019, 

   27-09-2019 
 

Date of Argument: 27-09-2019 

Date of Judgment: 11-10-2019 

JUDGMENT 

 

1. The prosecution case succinctly is that complainant lodged the complaint 

(Ext.3) on 04-07-2017 alleging that accused person is the occupier in 

relation to his establishment viz. M/s Kiran Sweets. 

 

Complainant has stated in the complaint petiton that the  complainant 

during his visit along with District Task Force Team  for tracking Child 
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Labour, Tinsukia visited the aforesaid establishment of the accused on 

08.03.2017 and found that the accused has employed one Child Labour 

namely (1) Ajoy Kumar Mandal@ Joy Kr. Mandal @  Bijoy Mandal. 

 

Complainant further stated that the child labour mentioned above was 

rescued by the team and handed over to the child line on that day and 

the accused was issued with Show Cause notice vide 

No.ALC/TSK/C1/510-529 dated 08-03-2017 but the accused had failed to 

reply of the Show Cause. 

Complainant has submitted the offence report u/s 14 of Child Labour 

(Prohibition and Regulation) Act,1986 
 

 

 

 

 

Thus, the above facts circumstances led to the filing of the instant 

complaint and set the prosecution case in motion. 

 

2. Based on the complaint petition, cognizance was taken and summons was 

issued to accused Birendra Sah. 
 

3. Relevant copies of documents were furnished to accused Birendra Sah as 

per provision of law. Particulars of offences u/s 14 of  Child Labour 

(Prohibition and Regulation) Act,1986 was explained to accused to which 

accused person pleaded not guilty and claimed to be tried. 

 

4. In this instant case, 4 (four) prosecution witnesses (hereinafter referred 

to as PWs) have been examined-in-chief and cross examined by defence. 

 

5. Statement of defence u/s 313 CrPC has been recorded in which accused 

has reiterated that he is innocent and not guilty. Defence did not tender 

any evidence in its support. I have heard argument advanced by both 

sides. I have also perused the entire case record. 

 
 

 

POINTS FOR DETERMINATION: 
 

6. The points of determinations are as follows:- 
 

(i) Whether accused person on 08.03.2017 employed child labour 

named Ajoy Kumar Mandal@ Joy Kr. Mandal @  Bijoy Mandal  to 

work in contravention of provision of Section-3 of Child Labour 

(Prohibition &  Regulation) Act, 1986 and thereby committed an 
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offence u/s 14 of Child Labour (Prohibition &  Regulation) Act, 

1986? 

 

REASONS, DISCUSSIONS & DECISIONS THEREOF: 

7. To arrive at a conclusion, I have gone through the evidence on record 

thoroughly one by one.  

 

PW1/Complainant- Biswajit Baruah  has deposed in his evidence 

that on 08.03.2017 he was posted at Tinsukia as Labour Inspector. PW1 

also deposed that on that day he along with Task Force went to one Kiran 

Sweets situated at Devipukhuri Road. PW1 deppsed that their District 

Level Task Force consisted of Sri Dhaneswar Malakar, Labour Officer, 

Tinsukia, Mrs. Rashmi Rekha Borgohain, ACS, Tinsukia, Smti. Sikhamoni 

Chowdhury, Labour Inspector, Tinsukia, Smti. R. Hazarika, District Child 

Protection Officer, Tinsukia and three members of child line, Tinsukia. 

PW1 deposed that they found  one child working in Kiran Sweets named 

Bijoy Mandal @ Joy Mandal  @ Ajoy Mandal. The owner of the Kiran 

Sweets shop was accused Birendra Sah. PW1 deposed that when he 

asked accused for any documents for employing the child named  Bijoy 

Mandal @ Joy Mandal @ Ajoy Mandal, accused produced before him 

Adhar Card of the child, photocopy of which has submitted in this case at 

the time of filing complaint petition. The child had three names and is 

known as  Bijoy Mandal @ Joy Mandal  @ Ajoy Mandal. PW1 deposed 

that he thereafter gave show cause notice to accused Birendra Sah. PW1 

deposed that they handed over the child named  Bijoy Mandal @ Joy 

Mandal @ Ajoy Mandal to Child Line, Tinsukia. Thereafter, PW1 submitted 

offence report. 
 

 In his cross examination, PW1 has deposed that the first page of 

Ext.3 (Offence report) has not been signed by him. PW1 lodged the 

complaint against K.K. Sweets situated at Devipukhuri Road. PW1 has 

deposed that he has named Kiran Sweets in his complaint petition. K.K. 

Sweets and Kiran Sweets are two different shops. PW1 did not submit 

any documentary proof that accused Birendra Sah is the owner of Kiran 

Sweets. There exists shops named Kiran Sweets and there were other 
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people also present, but PW1 did not record their statement as none 

came forward. PW1 could not say the names of the persons who refused 

to give their statements. PW1 also deposed that if any person refuses to 

give statement, legal action can be taken against him, however PW1 did 

not take any legal action against them. Ext.2 (photocopy of Adhar Card of 

Bijoy Mandal @ Joy Mandal @ Ajay Mandal) was taken from accused 

Birendra Sah, however, PW1 did not prepare seizure list. From Ext.2(A), 

photocopy of  Ext.2 has been prepared. PW-1 has also deposed that 

though ward commissioner of Ward No.9, Tinsukia Municipal Board issued 

a certificate, photocopy of which PW1 has submitted, however, he did not 

record the statement of the ward commissioner. 

 

 In his further cross examination, PW1 has deposed that he has 

not filed any document in this case along with his complaint to show that 

accused is the owner of Kiran Sweets. The date of birth of Jay Kumar 

Mandal is 07.11.2001 as per the Adhar Card (Ext.2(A)) shown to PW1 in 

Court. PW1 deposed that based on the Adhar Card (Ext.2(A) he lodged 

the complaint in this case. PW1 further deposed that at the time of raid 

conducted by them, Jay Kumar Mandal was 16 years old. PW1 deposed 

that they rescued Jay Kumar Mandal and lodged the complaint against 

accused u/s 14(1) of Child Labour ( P & R) Act, 1986 which is Child 

Labour (Prohibition and Regulation) act, 1986. PW-1 deposed that as per 

the above Act, a child is a person who is  below 14 years of age. In this 

case , the age of a child is 16 years. This Act shall not apply on any child 

above 14 years. 

 

In rest of his examination, PW1 has denied the suggestions   put by the 

defence. 
 

PW-2 Smti. Shikha Moni Chodhury  has deposed in her evidence that 

she knows the complainant in this case. PW2 also deposed that on 

08.03.2017 she was posted at Tinsukia as Labour Inspector. On that day, 

PW1 along with Task Force went to Chirwapatty and one Kiran Sweets 

situated at Devipukhuri Road. PW2 deposed that their District Level Task 

Force consisted of Sri Dhaneswar Malakar, Labour Officer, Tinsukia, Mrs. 

Rashmi Rekha Borgohain, ACS, Tinsukia, Sri Biswajit Baruah, Labour 
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Inspector, Tinsukia, Smti. R. Hazarika, District Child Protection Officer, 

Tinsukia and three members of child line, Tinsukia. PW2 deposed that 

they found one child working in Kiran Sweets named Bijoy Mandal @ Joy 

Mandal @ Ajoy Mandal. The owner of the Kiran Sweets shop was accused 

Birendra Sah, who was present at that time. PW2 deposed that when she 

asked accused for any documents for employing the child named  Bijoy 

Mandal @ Joy Mandal @ Ajoy Mandal, accused produced before them 

Adhar Card of the child, photo copy of which has been submitted in this 

case at the time of filing complaint petition. The child has three names 

and is known as  Bijoy Mandal @ Joy Mandal @ Ajoy Mandal. PW-2 

deposed that thereafter, Biswajit Baruah (PW-1/Informant) gave show 

cause notice to accused Birendra Sah. PW1 deposed that they handed 

over the child named  Bijoy Mandal @ Joy Mandal @ Ajoy Mandal to Child 

Line, Tinsukia.   PW-2 deposed that accused did not furnish any reply to  

the show cause notice, hence this case has been filed against him. 

 

In her cross examination, PW2 has deposed that they conducted raid in 

Kiran Sweets situated in Devipukhuri Road. It is basically a shop of 

sweets and tea. PW2 deposed that Devipukhuri Road is a Municipality 

area and in order to find out owner of a shop, PW2 deposed that they 

visit Municipal Board to ascertain the owner and also check their trade 

licence. PW2 deposed that she being part of the District Level Task Force 

did not visit Municipality Board to ascertain the owner of Kiran Sweets nor 

did she check the trade licence of Kiran Sweets to find out its owner. 

  

 In her further cross examination, PW2 has deposed that they found Bijay 

Mandal at the time of conducting raid on 08.03.17.  The age of Bijay 

Mandal as per Adhar Card was found to be born on 07.11.2001. PW2 

deposed that Bijay Mandal was found to be 16 years at the time of 

raid.Bijay Mandal was rescued under Child Labour (P & R) Act, 1986. A 

child as per this Act is a person who is below 14 years of age. PW2 

deposed that they held Bijay Mandal as a child based on the Adhar Card 

(Ext 2(A). A person who is above 14 years is not considered as a child. 

Child Labour (P & R) Act, 1986 does not apply on a person who is 16 

years old.  
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In rest of her examination, PW2 has denied the suggestions put by the 

defence. 

 

PW-3 Smti. Rizwana Tasmin Hazarika has deposed in her evidence 

that she does not know accused personally. PW3 also deposed that she 

first saw the accused on the day when prevention of child labour drive 

was conducted. PW3 deposed that on 08.03.2017, she was posted as 

District Child Protection Officer, Tinsukia. The district level task force 

consisted of PW3 herself, Smti. Shikhamoni Choudhury, Labour Inspector, 

Tinsukia, D. Malakar, Labour Officer, Tinsukia, Smti. Rashmirekha 

Borgohain, ACS, Tinsukia, one Sri Baruah, Labour Inspector, Tinsukia and 

other members of child line, Tinsukia. PW3 deposed that they conducted 

raid at various places and out of them one of the place was the shop 

named Kiran Sweets belonging to the accused. PW3 further deposed that 

they rescued from  Kiran Sweets a child named Ajoy Kumar Mandal whom 

they found working in the said shop on 8.3.17. Ajoy Kumar Mandal was 

rescued, produced before CWC and sent to children home. PW3 deposed 

that though they conducted ossification test of the child named  Ajoy 

Kumar Mandal but the report was not submitted in this case.  

. 

 

In her cross examination, PW3 has deposed that they went for the raid 

on 8.3.17. PW3 deposed that she was accompanied by Smti. Shikhamoni 

Choudhury, Labour Inspector, Tinsukia, D. Malakar, Labour Officer, 

Tinsukia, Smti. Rashmirekha Borgohain, ACS, Tinsukia, one Sri Baruah, 

Labour Inspector, Tinsukia and other members of child line, Tinsukia, in 

total they were 7-8 persons. PW3 did not enquire as who was the owner 

of the shop named  Kiran Sweets on the day they conducted raid i.e. 

08.03.17. PW3 deposed that there is a difference in the name  'Kiran 

Sweets' and 'K.K. Sweets'. Name of the uncle of Ajoy Kumar Mandal is 

Manohar Mandal. As per the affidavit submitted by Manohar Mandal, he 

stated that date of birth of  Ajoy Kumar Mandal is 07.11.2001 as per his 

Adhar Card. As per the Adhar Card which was shown to PW3 the date of 

birth is  Ajoy Kumar Mandal is  07.11.2001. PW3 deposed that Ajoy 

Kumar Mandal was in the age of 16-17 years on 08.03.17 when they 
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rescued him. As per Child Labour Act, section 2(ii)  a child is a person 

who has not completed 14 years of age. Child Labour Act is not implicable 

on  Ajoy Kumar Mandal. 

 

PW-4 Smti. Rashmi Rekha Borgohain has deposed in her evidence 

that on 8.3.17 she was posted at Tinsukia as Assistant Commissioner. 

PW4 deposed that on that day she along with Child Labour Inspector 

Biswajit Baruah, Shikhamoni Choudhury, DCPO Rijuwana Hazarika and 

Dhaneswar Malakar had gone  for child labour drive in Tinsukia town. On 

that day, PW4 along with all the persons as mentioned above had gone 

for raid at Kiran Sweets situated at Devi Pukhuri. PW4 deposed that  they 

found a child working in Kiran Sweets and he was rescued by them.  PW4 

could not say at the time of recording her deposition if accused Birendra 

Sah who was present  in Court was present at  Kiran Sweets on the day 

they conducted the raid. Though PW4 tried to enquire as to who was the 

owner of the said shop on the day of incident but at the time of recording 

her deposition, PW4 has forgotten his name and face and in this regard 

what has been done by labour inspector, PW4 could not say. PW4 

deposed that she has forgotten the name of the child rescued but he 

appeared to be below 14 years on the day he was rescued from his 

physical appearance. Thereafter the child was forwarded to Tinsukia Civil 

Hospital by Labour department and DCPO. PW4 deposed that she could 

not say the age of the child after his medical examination as neither she 

was informed about the same nor she enquired about the same. 

 

In her cross examination, PW-4 has deposed that the name of the child is 

Jay Kumar Mandal as told to her in Court  by defence counsel. PW4 

deposed that she does not remember if any Adhar  card was produced for 

the boy when he was rescued. According to the Adhar Card (Ext.2 (A) as 

shown to PW4 in Court  the date of birth of Jay Kumar Mandal is 

7.11.2001. The raid wasconducted on 8.3.17. PW4 deposed that Jay 

Kumar Mandal was around 16 years when he was rescued by them 

from Kiran Sweets. PW4 deposed that  they conducted the drive against 

child labour offences u/s Child Labour Act (Prohibition &Regulation ) Act, 

1986. As per the said Act, a child is a person who is under 14 years of 
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age.  If the Adhar Card is taken into  consideration, Jay Kumar Mandal 

does not fall with the purview of the  said Act.  
 

 

In rest of her examination, PW4 has denied the suggestions  put  by the 

defence. 
 

8. I have perused the evidence on record in details.  

Instant case is u/s 14 of the Child Labour (Prohibition and 

Regulation) Act, 1986.  

As per section 14, whoever employs any child or permits any child 

to work in contravention of the provisions of section 3 shall be punishable 

with imprisonment for a term which shall not be less than three months 

but which may extend to one year or with fine which shall not be less 

than ten thousand rupees but which may extend to twenty thousand 

rupees or with both.  
 

Section 3 provides that no child shall be employed or permitted to 

work in any of the occupations set forth in Part A of the Schedule or in 

any workshop wherein any of the process set forth in Part B of the 

Schedule is carried on.  

As per  the Child Labour (Prohibition and Regulation) Act, 1986, a 

child is a person who has not completed his 14th year of age or such age 

as may be specified in the Right of Children to Free and Compulsory 

Education Act 2019 whichever is more. 

 

I have perused case record. 

For an offence to be proved u/s 14 of the Child Labour (Prohibition 

and Regulation) Act, 1986, two ingredients  must be proved :  

 

(i) Firstly that the child rescued is below the age of 14 or has 

not completed 14 years of age, 

(ii) Secondly, the place of occupation where the child has been 

employed belongs to the accused.  

On perusal of the evidence on record, it is found that PWs including the 

complainant have not submitted any age proof of the child rescued. 

Prosecution has not submitted any medical report of the child rescued. It 

is also found from evidence of PW3 Rijwana Tasnim Hazarika that though 
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they conducted the ossification test of the child named Ajay Kr. Mandal 

but the report was not submitted in this case. 

Complainant has in fact submitted  an Aadhar Card which has 

been exhibited as Ext. 2 and Ext.2 discloses the date of birth of child 

rescued to be 07.11.2001 and as such, he is found to be 16 years old at 

the time of his rescue. 
 

It is found from perusal of case record that child rescued named 

Ajay Kumar Mandal had completed 14 years of age at the time of his 

rescue.  
 

 

Also, PW-1/Complainant Sri Biswajit Baruah has deposed in his 

cross examination that he lodged the complaint against K.K. Sweets 

situated at Devipukhuri but he has named Kiran Sweets in his complaint 

petition.PW1 has also deposed that K.K. Sweets and Kiran Sweets are two 

different shops.  
 

 PW-4 Smt. Rashmi Rekha Borgohain has deposed in her evidence 

that she could not say if accused Birendra Sah was present at Kiran 

Sweets at the time of rescue while PW2 Shikhamoni Choudhury and PW3 

Rijwana Tasnim Hazarika deposed that the shop Kiran Sweets was found 

belonging to the accused.  These versions of PW1, PW2, PW3 and PW4 

creates a major contradiction. 
 
 

On overall perusal of evidence of all the PWs on record, it is found 

that neither prosecution could prove that the child rescued has not 

completed 14 years of age nor it could prove that accused is the owner of 

the establishment from where  the child was rescued. 

The evidence on record is not strong and reliable to base 

conviction. 
 
 

9. It has been held in Rang Bahadur Singh Vs. State of UP, AIR 2000 

SC 1209 that the time-tested rule is that acquittal of a guilty should be 

preferred to conviction of an innocent person. Unless the prosecution 

establishes the guilt of the accused beyond reasonable doubt, a 

conviction cannot be passed on the accused. 
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10. In light of the discussions made above, the inevitable conclusion, 

therefore is that prosecution has failed to bring home the charges levelled 

against the accused beyond the pale of reasonable doubt and 

accordingly, accused person is entitled to acquittal. 

 

11. In the result, accused Birendra Sah is acquitted from  u/s 14 of Child 

Labour (Prohibition and Regulation) Act, 1986 levelled against him and he 

is set at liberty forthwith. 

 

12. Bail bond furnished on his behalf shall remain in force for a period of six 

months. 

 

13. Given under my hand and seal of this Court on this 11th day of October, 

2019. 

 

14. Case is disposed off hereby on contest. 

 
 
 

 (Salma Sultana)                                                  (Salma Sultana) 
Sub-Divisional Judicial                   Sub-Divisional Judicial 
Magistrate (S),Tinsukia     Magistrate (S),Tinsukia 

                                                         
 

Transcribed by  

 

Diganta Dutta (Stenographer) 
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ORDER 

 

Accused Birendra Sah is  present. 

 

Judgment is ready and has been delivered and pronounced in open Court. 

 

Accused Birendra Sah is acquitted from  u/s 14 of Child Labour (Prohibition and 

Regulation) Act, 1986 levelled against him and he is set at liberty forthwith. 

 

Bail bond furnished on his behalf shall remain in force for a period of six months. 

 

Given under my hand and seal of this Court on this 11th day of October, 2019. 

Case is disposed off hereby on contest. 

 
                         

                                                                                

 

                                                             (Salma Sultana) 
 Sub-Divisional Judicial Magistrate (S),  

                                             Tinsukia, Assam 
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APPENDIX 

 PROSECUTION EXHIBIT: 

      Ext.1- Show cause notice 

      Ext.2- Photocopy of Adhar Card compared with original  

      Ext.3- Offence report 

 

 DEFENCE EXHIBITS: 

None 

 

 PROSECUTION WITNESS: 

PW1- Sri Biswajit Baruah (Complainant) 

PW2 –Smti. Sikhamoni Chowdhury 

PW3 – Smti. Rizwana Tasmin Hazarika 
PW4- Smti. Rashmi Rekha Borgohain  

 

 DEFENCE WITNESS:  

      None  

                                                                                   

 

                                                             (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                              Tinsukia, Assam 
 


