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       IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 487/2016

U/S 279/304(A) IPC

State of Assam

Vs

                                   Bablu Das @ Arup Das

                                                      …….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned S. Sharma

Offence Explained on: 11-06-2018

Date of Evidence:28-11-2018, 18-12-2018, 26-03-2019

Date of Argument: 10-10-2019

Date of Judgment: 10-10-2019

JUDGMENT

1. The prosecution case succinctly is that informant on 08.03.2016

lodged  an  ejahar  stating  that  on  06.03.2016  itself  at  about

5:40pm,  while  his  eldest  brother  was  crossing  the  National

Highway no.37 to get into an autorickshaw infront of Kali Mandir,

Chandmari, at the same moment one motor cyclist coming from

Makum  side  going  towards  Tinsukia  side  in  very  rash  and

negligent  manner  knocked  down  and  ran  over  the  body  of
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informant's  brother  and  due  to  that  his  brother  sustained

grievous injury on head and  on his body. Informant alleged that

his brother was immediately taken to City Hospital but he was

declared dead.

Informant  also  alleged  that  the  person  who  was  driving  the

motor  bike  was  known  by  name  Bablu  Das  and  motor  bike

number was AS-23-F-0831.

Thus, the above facts and circumstances led to the filing of the

instant complaint and set the prosecution case in motion.

2. Based  on  the  ejahar,  Makum  P.S  Case  No.  52/2016  u/s

279/304(A) IPC was registered. After completion of investigation,

Investigating  Officer  submitted  charge-sheet  against  accused

person namely Bablu Das u/s 279/304(A) IPC for his prosecution

under the aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused person as per provision of law. Offence u/s

279/304(A)  IPC  was  explained  to  accused  to  which  accused

person pleaded not guilty and claimed to be tried.

4. In this instant case, 3 (three) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examinaed by defence except for PW3.

5. Statement of defence u/s 313 CrPC has been recorded. Defence

did  not  tender  any  evidence  in  its  support  and  denied  the

allegations brought against it. I have heard arguments advanced

by both sides, with each side trying to establish its stand. I have

also perused the entire case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-

(i) Whether accused person on 06.03.2016 at about 5:40pm

being driver of  vehicle bearing no. AS-23-F-0831 drove it

in a rash and negligent way and caused hurt to victim and

thereby committed an offence u/s 279 of IPC and thereby

committed an offence u/s 279 IPC?
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(ii) Whether accused person on 06.03.2016 at about 5:40pm

being driver of  vehicle bearing no. AS-23-F-0831 caused

death  of  victim  by  doing  rash  or  negligent  act  not

amounting to culpable homicide and thereby committed

an offence u/s 304(A) IPC ?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence of all

PWs one after another. 

PW1/Informant Dinesh Pandey has deposed in his evidence

that  he  knows  the  accused  Bablu  Das.  PW1  deposed  that

deceased Sesnath Pandey is his elder brother. PW1 also deposed

that around two years ago, at around 10am-12pm in the day,

deceased was on his way to Shiv Dham for holding a 'Puja' but

as soon as deceased was crossing the road situated infront of

'Kali Mandir', Makum, where PW1 was  inside, accused Bablu Das

hit his brother with his bike. PW1's brother fell down and died

immediately on the spot. Deceased was above 60 years then.

Bablu Das also fell on the ground because of the accident, PW1

rushed his brother to City Hospital, Tinsukia but he was declared

brought  dead  by  doctor.  Thereafter,  post  mortem  was

conducted. PW1 deposed that the bike was driven in a rash and

high speed as told to him by nearby people. PW1 was busy with

the post mortem of his deceased brother, hence there was delay

in lodging the ejahar.

In his cross examination, PW1 has deposed that at the time of

incident he was outside the Mandir. PW1 has deposed that he

stated on last date in his evidence that he was inside the Kali

Mandir  at  the  time  of  incident.  PW1  reached  the  place  of

occurrence on hearing a noise. The incident occurred in the main

road, which is NH-37. The incident occurred when deceased tried

to cross the road. PW1 does not know how to read or write in

English, so PW1 does not know the contents of Ext-1.

In rest of his examination, PW1 has denied the suggestions put

by the defence.
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PW2 Ajit Saha has deposed in his evidence that he personally

does not know accused Bablu Das. PW2 knows informant and

deceased. In 2016 an accident had occurred near Makum Kali

Mandir while crossing the road, Sesnath Pandey was hit by a bike

which  was  driven  in  a  high  speed.  Accused  Bablu  Das  was

driving the bike that hit Sesnath Pandey and he was standing

nearby. PW2 deposed that Sesnath Pandey died and they rushed

him to hospital but was declared brought dead.

In his cross examination, PW2 has deposed that at the time of

incident he was outside the Kali Mandir. The incident occurred on

NH-37. PW2 deposed that he knows the deceased from before.

PW2 deposed  that he had not seen the milometer of the bike,

he had told about speed of the bike on his own. When deceased

tried to cross the road, the incident occurred.

In rest of his examination PW2 has  denied the suggestions put

by the defence.

PW3 Dipankar Saha has deposed in his evidence that he does

not  know  the  accused  person  and  also  does  not  know  the

informant.  PW3  deposed  that  does  not  know  the  deceased.

Around two years ago an accident had occurred near Chandmari

Kali Mandir, Makum. PW3 did not witness the incident. PW3 just

heard that a Pujari was hit. A motorcycle was seized by Makum

Police  Station  (PS).  PW3  does  not  know  from  whom  the

motorcycle was seized. PW3 signed the seizure list in Makum PS.

Cross examination of PW3 has been declined by defence. 

8. From the  evidence  on  record,  it  is  found  that  informant  was

inside the Kali  Mandir when the incident occurred and he had

heard about it from others.

The contradiction in cross examination by PW1 when he deposed

that he was outside the Mandir makes his evidence not reliable.

And it is also found from perusal of evidence of PW1 that he has

not seen how the accident occurred.
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PW3 Dipankar Saha has deposed nothing material.

PW2 Ajit Saha has deposed that that he had seen the accused

driving the offending bike in high speed  and it hit the deceased

but  nowwhere  he  has  deposed  that  the  offending  bike  was

driven in a rash and negligent manner.

To bring a case under section 304A IPC, the following conditions

must exists:

(i) There must be death of the person in question,

(ii) The accused must have caused such death, and 

(iii) That such act of  accused was rash or negligent and

that it did not amount to culpable homicide.

This section applies where there is a direct nexus between the 

death of a person and the rash or negligent act.

A rash act  is  primarily  an overhasty act  and is  opposed to a

deliberate act; even if it is partly deliberate, it is done without

due thought and action. An illegal ‘omission’ if  negligent, may

come under  this  section.  Negligence,  on the  other  hand,  is  a

breach of duty imposed by law.

To  define in  simple  words  as  to  what  constitutes  a  rash  and

negligent  act,  the  Hon’ble  Apex  Court  has  held  in  Jagdish

Chander  Vs.  State  (1974)  1  SCR  204  that  the  appellant

suddenly turned his auto scooter rickshaw to the right without

paying proper heed to the truck coming from opposite and stuck

it. He then lost control of his scooter rickshaw and crashed into a

tree under which a woman was standing with her baby in her

arms.  As  a  result,  she  received  simple  injuries  and the  child

received fatal injuries. The trial Court and the High Court found

the  appellant  guilty  under  section  304A  IPC.  In  appeal,  the

Hon’ble  Supreme  Court  held  that  as  the  appellant  suddenly

turned  to  the  right  without  paying  proper  heed  to  the  truck

coming from the opposite direction, in doing so he was rash and

negligent.
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Now, the question before this Court  is  whether high speed is

sufficient to convict an accused u/s 304A IPC?

In  this  regard,  I  would  quote  here  the  relevant  part  of  the

judgement passed by the Hon’ble Supreme Court in  State of

Karnataka Vs. Satish (1998) 8 SCC 493, which is as follows:

“  Merely because the truck was being driven at a ‘high speed’

does not bespeak of either ‘ negligence’ or ‘rashness’ by itself.

None of the witnesses examined by the prosecution could give

any indication, even approximately, as to what they meant by

‘high  speed’.  ‘High  speed’  is  a  relative  term.  It  was  for  the

prosecution to bring on record materials to establish as to what

it meant by ‘high speed’ in the facts and circumstances of the

case.   In  a  criminal  trial,  the  burden of  providing  everything

essential  to the establishment  of  charge against an accused

always rests on the prosecution and there is a presumption of

innocence in favour of the accused until the contrary is proved.

Criminality is  not to  be presumed, subject  of  course to some

statutory  exceptions.  There  is  no  such  statutory  exception

pleaded in the present case. In the absence of any material on

record,  no presumption of  ‘rashness’  or  ‘negligence’  could be

drawn  by  invoking  the  maxim  ‘res  ipsa  loquitur’.  There  is

evidence  to  show  that  immediately  before  the  truck  turned

turtle, there was a big jerk. It is not explained as to whether the

jerk was because of the uneven road or mechanical failure. The

Motor  Vehicle  Inspector  who  inspected  the  vehicle  had

submitted his report.  That report  is  not forthcoming from the

record  and the  Inspector  was  not  examined for  reasons  best

known to the Prosecution. This is a serious infirmity and lacuna

in the prosecution case.”

The  Hon’ble  Supreme Court  further  held  that  there  being  no

evidence on the record to establish ‘negligence’ or ‘rashness’ in

driving  the  truck,  mere  proof  of  ‘high  speed’  may  not  be

sufficient to prove an offence u/s 279/337/338 or 304 A IPC. The

prosecution is also required to prove that the car was driven in a
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rash and negligent manner.

The Hon’ble Gauhati High Court in  Bbeda Kanta Phukan Vs.

The State of Assam, 1992 Cri. LJ 1197 (Gau),  has held that

merely because the accused was driving the vehicle at a high

speed may not attract provisions of Section 279 IPC.

9. In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the

charges  levelled  against  the  accused  beyond  the  pale  of

reasonable doubt and accordingly, accused person is entitled to

acquittal.

10.In the result, accused Bablu Das is acquitted from charges u/s

279/304(A)  IPC  levelled  against  him  and  he  is  set  at  liberty

forthwith.

11.Bail  bonds furnished on his behalf  shall  remain in force for  a

period of six months.

12.Given under my hand and seal of this Court on this 10th day of

October, 2019.

    14. Seized vehicle, if any be returned to its lawful owner after proper

verification as per provision of law. 
           
           Inform accordingly.

15.Case is disposed off hereby on contest.

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        
Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Bablu Das is present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused  Bablu  Das  is  acquitted  from  charges  u/s  279/304(A)  IPC

levelled against him and he is set at liberty forthwith.

Bail bonds furnished on his behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this the 10th day of

October, 2019.        

Seized  vehicle,  if  any  be  returned  to  its  lawful  owner  after  proper

verification as per provision of law. 

           
 Inform accordingly.

 Case is disposed off hereby on contest.
                        
                                                                               

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam



9

APPENDIX

1      PROSECUTION EXHIBIT:
      Ext. 1 – Ejahar
      Ext. 2 – Seizure list

2      DEFENCE EXHIBITS: 
None

3      PROSECUTION WITNESS:
PW1- Dinesh Pandey
PW2- Ajit Saha
PW3 – Dipankar Saha

4      DEFENCE WITNESS: 
      None 
                                                                                  

                                                                    (Salma Sultana)
   Sub-Divisional Judicial Magistrate (S), 

                                                     Tinsukia, Assam


