
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 1585 of 2014
U/S 379 of IPC

State of Assam
                                                            ……………Prosecutor

- Versus-

Sri Jhalku Mura 

…………….Accused

Present: Dr. Chetana Khanikar
Additional Chief Judicial Magistrate, Tinsukia

For the prosecution: Smti. J. Phukan, Addl. P.P.

For the defence: Sri S. Sharma, advocate

Evidence recorded on: 24.06.2015, 10.12.2015,

18.03.2016, 19.09.2019, 05.11.2019

Argument heard on: 01.11.2019 and 06.11.2019

Judgment delivered on:  11.11.2019

JUDGMENT

1.     The prosecution case in brief as stated in the FIR is that on

18.07.2014,  the  diesal  pump was  stolen  from Jegoni  gaon  water

supply scheme. Again, on 10.08.2014 some foundation post, rod and

fencing  were  stolen  therefrom.  On  enquiry  it  was  found  that  on

11.08.2014 at about 8 PM, the accused had taken the foundation

post rod, fencing post from his house to a ditch of Tengpani T.E. and

kept the same there. On the next morning the neighbouring people

and VDP secretary had recovered the said articles from the ditch.

2. On  the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Bordubi PS Case No.76/2014. Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused Sri Jhalku Mura U/S 379 of IPC.
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3. On  appearance  of  the  accused  Sri  Jhalku  Mura,  in  Court,

copies of relevant documents were furnished to him as required U/S

207 of  Cr.  P.  C.  Considering the relevant  documents and hearing

both  the  parties  sufficient  ground  is  found  to  presume  that  the

accused had committed offence U/S-  379 IPC.  Accordingly charge

framed,  read  over  and  explained  to  him  to  which  the  accused

pleaded not guilty and claimed to be tried.

4.  During trial the prosecution has examined six witnesses and

also adduced three documentary evidence.

5.        At the close of the prosecution evidence, statement of the

accused U/S. 313 of the Cr.P.C. has been recorded with reference to

the  incriminating  circumstance  appeared  against  him  in  the

prosecution evidences. Defence side has adduced no evidence and

plea of the defence is of total denial.

6. After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both

the sides and the accused the following points are taken as POINTS

FOR DETERMINATION:

(i) Whether on 10.08.2014, the accused person had taken away the

rod of foundation pillar and fencing pillar from Jengoni gaon water

supply scheme?

(ii)  If  so,  whether  the accused had taken away the said  articles

without the concent of the concerned authority?

(iii) If so, whether the accused had taken away the said articles?

dishonestly?

 

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) and (ii):

(i) Whether on 10.08.2014, the accused person had taken away the

rod of foundation pillar and fencing pillar from Jengoni gaon water

supply scheme?
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(ii)  If  so,  whether the accused had taken away the said articles

without the concent of the concerned authority?

7.  For  convenience  of  discussion  and  to  avoid  un-necessary

repetition, these two points are taken together for discussion.

8. In this case PW 1 is the informant. He deposed that a diesal

pump given by public health, installed at Jengani gaon, for the use of

public was stolen by someone. After few days, again at the same

place  the  rods,  pillars,  fencing  posts  kept  for  construction  of  a

chowkider house were also stolen. He stated that the thief could not

be identified but the villagers namely Puttu Chowtal and Puttu Orang

told  that  they  saw  the  accused  Jhalku  Mura  and  Sunu  Chowtal

standing near the PO prior to the incident. He stated that he saw

footprints near the PO and following the footprints he could find that

the footprints lead to the house of the accused. He stated that he

saw the accused bringing some fencing posts and putting the same

in a drain of the tea garden. Accordingly he informed the matter to

Chakla Mura and Denish Mura and they identified the accused as

thief. He stated that on the following day in the morning he called

VDP secretary and few village people to that spot near the drain of

tea  garden.  Then  they  informed  police  about  the  incident.  Police

searched for a man who could get into the waters. Then Dipak Kurmi

and a person with title Bora of their village volunteered to go inside

the water  and they after  getting into the water  of  the said  drain

could  recover  fencing  wire,  iron  rods  from  the  said  drain.  Police

seized the said recovered items. During cross examination he stated

that after theft of fencing posts,  iron rods he did not immediately

inform police but had informed at his office. He stated that Puttu

Chowtal  and  Puttu  Orang  had  stated  that  they  saw  the  accused

waiting in the road outside the office. He further stated that he had

not seen what items the accused thrown in the drain. He stated that

police seized 6 pilar  rods of  4 ft  and 6 feet.  Police also seized 3

fencing posts.
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9. PW 2 stated that the incident took place about 1½  years ago.

There was a theft in the water supply at Jengani gaon where a water

pump was stolen. Fencing, iron rods etc were also stolen. He saw

that people gathered at the PO and thereafter they went to a drain of

the tea garden. He stated that a boy named Bora had entered the

drain on being told by police and recovered iron fencing posts, angle

and parts of pump. He stated that he took out those articles and

police had seized those items. During cross examination he stated

that about 4-5 iron angles including a bent iron rod were recovered.

10. PW 3 stated that in the darin of Tengapani TE near the house

of the accused some iron pipes were recovered. Then he underneath

the water and found small iron rods. He took out those iron rods from

the  water  and  police  took  his  signature  in  a  paper.  During  cross

examination he stated that he put his signature in Ext-2 as per the

instruction of police.

11. PW 4 stated that the villagers of their village informed him

that there was theft of  fencing post and rod of public health office.

Puran Kurmi was the chowkider of the Public Health Office and he

told police that in the bagan nalla the stolen items were found under

the water. Police went to the nalla and told Dipak Kurmi and Jogesh

Murah to get down in the nalla and thereafter they recovered fencing

post from the nalla which was filled with water.

12. PW 5 stated that  there was a theft  of  fencing post.  Puran

Kurmi  as  chowkider  of  Water  supply  had informed him about  the

matter  of  theft.  Puran  found  the  stolen  articles  in  a  nalla  near

Tengapani T.E. He informed police and recovered the stolen articles

from  the  nalla.  Dipak  Kurmi  and  Jogesh  Borah  recovered  those

articles  from  the  nalla.  During  cross  examination  he  stated  that

police seized iron rod and fencing post.

13. PW 6 is the IO. He stated that he saw the PO and saw that the

public of Jengoni goan was assaulting the thief. He seized 3 pieces of

iron rods measuring 7 ft. 4”, 6 ft and 5 ft 11” respectively and 2

numbers of iron angles. He stated that he also seized iron rods and
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angles  from a ditch as shown by the informant. He drew the sketch

Map of the P.O., recorded the statement of the witnesses at the PO,

and the next IO Pulak Kumar had submitted the charge-sheet. During

cross examination he stated that during the investigation, it revealed

that the seized articles belonged to Jengoni gaon PHC. No employee

of  Jengoni gaon PHC had made any complaint to him that the seized

articles  were  stolen  from Jengoni  gaon  PHC.  The  articles  like  the

seized articles are available in the market.  But the seized articles

were old articles. In Ext-4 he had not shown the exact place from

where the articles were stolen. The articles seized through Ext-3 and

4  were  not  seized  from  the  accused.  He  had  not  found  any

identification mark in the seized articles to show that those were of

Jengoni gaon PHC. He stated that PW 1 did not state to him that he

saw foot prints in the mud near the PO and those foot prints led to

the house of the accused.

14. CW  1  is  the  then  JMFC,  Tinsukia,  who  recorded  the

confessional statement of the accused Jhalku Mura U/S 164 of CrPC.

She  stated  that  she  received  an  order  from  CJM,  Tinsukia  for

recording the confessional  statement of  the accused Jhalku Mura,

who  was  identified  by  Havildar  Sri  Manik  Borah.  Accordingly  the

accused was produced before her. She stated that she cautioned the

accused  about  the  consequences  of  recording  confessional

statement and he was sent for reflection for 2 days. Thereafter on

16.08.2014,  the  accused  was  again  produced  before  her  for

recording the statement of the accused. The accused has expressed

his willingness to confess. Then the accused was again given 3 hours

time for reflection. During this period the accused was kept under

the custody of office peon Sri Sitaram Prasad within the court room.

After 3 hours the accused Jhalku Mura was again produced before her

and the accused wanted to confess his guilt. The accused was again

explained the consequences of recording confessional statement and

she told the accused that if he confess, it will be used as evidence

against  him.  When she was  satisfied that  the accused wanted to

confess  voluntarily  after  understanding  the  consequences,  she
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recorded  his  confessional  statement  U/S  164  of  CrPC.  Before

recording his statement she also asked the accused, whether there

was any injury on his body. The accused stated that he has single

wound over right leg and laceration wound. The accused also stated

that he received the injuries prior to his arrest by police. Thereafter

she asked some questions to the accused to normalize him. After

recording the particulars, the accused stated that on 10.08.2014 at

about 2 PM, he along with Sonu Chowtal had stolen 3 numbers of

fencing posts and 5 numbers of rods from Water supply Scheme and

kept those in a ditch of Tengapani T.E. They thought that they will

earn  some money by selling  those  stolen  articles.  But  one Puran

Kurmi had seen them while keeping the stolen articles in the ditch.

On  12.08.2014  he  was  apprehended  by  police.  Total  time  of

recording the confessional statement was 15 minutes. The accused

was  identified  by  constable  186  Mohan  Sonowal  of  PSI  Court,

Tinsukia. After recording the confessional statement of the accused,

she sent the accused Jhalku Mura to judicial custody and the case

record  was  sent  to  ld.  CJM,  Tinsukia  for  necessary  order.  During

cross-examination  she  stated  that  in  Ext-7,  i.e.  the  confessional

statement of the accused Jhalku Mura, the left thumb impressions of

the accused were taken in her presence and the person who took the

left thumb impressions had put his signature under the left thumb

impressions. But she had not specifically mentioned the name of the

person who had taken the left thumb impressions. She stated that

she had  not put any date below her Ext-7(1) and 7(2) signatures.

One  police  person  was  there  in  her  court  room on  that  day,  as

always.  In  Ext-7 it  was not  mentioned that  she kept  the accused

Jhalku Mura in the court room for 3 hours for reflection, but the same

was mentioned in the order sheet. 

15. These are the evidences found available. From this evidences

it is seen that Puttu Chowtal and Puttu Orang had seen the accused

Jhalku  Mura  at  the  PO,  from  where  the  articles  were  stolen.

Thereafter, the informant Sri Puran Kurmi had found some footprints

near  the PO which led to the  house of  the accused Jhalku Mura.
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Thereafter he saw the accused Jhalku Mura while taking the stolen

articles into a ditch and keeping the same there. Then he informed

the matter to the villagers who also seen Jhalku Mura keeping the

stolen articles  in  the ditch.  Later  on,  the stolen iron rods,  fencing

posts  were  recovered  from  the  said  ditch  and  were  seized.  The

seizure witnesses have proved the seizure list by stating about their

knowledge regarding the seizure of the articles which were recovered

from  the  ditch.  The  then  JMFC  Smti.  K.  Devi,  who  recorded  the

confessional statement of the accused Jhalku Mura has also stated

that the accused had confessed before her that he had stolen fencing

posts and rods from the water supply scheme and kept those in a

ditch. He also stated before her that Puran Kurmi had seen him, while

keeping the rods in the ditch.

16. The defence side has challanged the confessional statement

of the accused, as the accused was kept in the court room before

recording  his  statement,  where  a  police  constable  was  present.

However, it seems that the said fact had not put any impact upon the

accused. What the accused stated before CW 1 were corroborated by

the evidence of other eye witnesses also. PW 1 has stated that Puttu

Chowtal and Puttu Orang have seen Jhalku Mura at the PO before the

incident. Thereafter PW 1 seen Jhalku Mura while keeping the stolen

articles at the ditch and the same were recovered from the ditch by

PW 2 and PW 3 which were seized by PW 6.

17. The defence side has cross examined the IO that none from

Jengoni gaon public health centre had made any complaint that the

seized  articles  belongs  to  Jengoni  gaon  public  health  centre.

However, from the evidences, it is seen that the informant Sri Puran

Kurmi as PW 1 is the watchman of Jengoni gaon public health centre.

He clearly  deposed that  the stolen articles  of  Jengoni  gaon public

health centre were recovered from the ditch and seized by police.

18. Thus, it is seen that the prosecution side has established a

clear chain of circumstance from the theft till its recovery and seizure

from the place where the stolen articles were kept by the accused.
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Confessional statement of the accused U/S 164 of CrPC is another

added supporting piece of evidence here.

19. The  accused  during  his  examination  U/S  313  of  CrPC  has

stated  that  he  gave  his  statement  before  the  Magistrate  in  such

manner,  because,  police  assaulted  him  mercilessly  before  his

statement. ld. Defence counsel at this point cited the decision of the

Hon'ble  Gauhati  High Court  viz.,  Kartik Chakraborty & Ors Vs.

State of Assam: 2019 (3) GLT 506, wherein it is held that,

...in their examination under section 313 CrPC, the

accused persons denied committing any offence and

stated that they were falsely implicated. They further

stated  that  they  did  not  confess  their  guilt

voluntarily.  Police  had  tortured  them  and  had

threatened  to  shoot  them  if  they  did  not  confess

their guilt.  It  is because of police torture that they

made the confession....

Seen and perused the judgment.

20. However, the Hon'ble Supreme Court in the recent judgment

of  Manoharan Vs.  State by Inspector of Police passed in Crl.

Appeal. No.1174-1175 of 2019 dated 07.11.2019, observed that

...the  retractions  must  be  made by  the  accused as

soon as possible, otherwise there would be a strong

presumption of voluntariness in the confession....

21. The situation in that case is discussed as

...the  confession,  in  the  present  case,  was  not

challanged during stage of framing of charge or over

the  course  of  examination  of  6  prosecution

witnessses, but instead only partly disputed through

a  letter  written  in  secret  just  before  petitioner's

examination under section 313 of the Code. It is thus

evident that such retraction at the fagend of the trial,
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was not natural but rather meticulously formulated,

perhaps as a part of defence strategy....

22. The situation is absent similar with the case in hand. In the

present case, the accused has retracted the confessional statement

in a late stage, i.e., only in his examination U/S 313 of CrPC. Hence,

following the observation made by the Hon'ble  Supreme Court,  in

Manoharan Vs. State by Inspector of Police, I also presumed the

voluntariness in confession by the accused Jhalku Mura.

23. Again, nothing is found in the entire case record to show that

there is any concent from any authority for taking away goods by the

accused  Jhalku  Mura  from  Jengoni  gaon  public  health  centre.

Considering all,  I  am of  the opinion that  the prosecution side has

clearly  proved that  on 10.08.2014,  the accused person had taken

away the rod of foundation pillar and fencing pillar from Jengoni gaon

water supply scheme without the consent of the concerned authority.

Hence point no. (i) and (ii) are decided affirmative.

Point No.(iii):    If so, whether the accused had taken away the said

articles dishonestly?

24. Intention of a person can be gathered from his acts.  Here,

from the evidence of PW 1, PW 2, PW 3, PW 4, PW 5 and PW 6, it is

seen that the accused had kept the stolen pipes in a ditch under the

water,  which  were  recovered  therefrom.  Thus,  his  act  shows  an

intention of hiding those from the eye of others. Again, from Ext-7

and the evidence of CW 1, it is seen that, Jhalku Mura has confessed

before CW 1, that he kept the stolen goods for selling those to earn

money.  All  these  facts  imply  that  the accused has  full  knowledge

about his guilt and dishonest intention for earning money by selling

the  taken  away  articles  from  Jengoni  gaon  public  health  centre

without the consent of concerned authority.

Hence, point No.(iii) is decided affirmative.
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25. From the above discussions I come to the conclusion that the

prosecution has established beyond reasonable doubt the fact that on

10.08.2014, the accused person had dishonestly taken away the rod

of foundation pillars and fencing pillars of Jengoni gaon public health

centre without the consent of  the concerned authority.  Considering

the  evidences  and  the  submissions  forwarded  by  the  learned

counsels,  I  hold  the  accused  Sri  Jhalku  Mura  guilty  and

accordingly convicted him U/S 379 of IPC.

26.  In the interest of justice and considering the nature of the

offence, I  decided  not to release the accused on probation of

good conduct as it will encourage occurrence of this type of offence

in the society and faith of the people on justice delivery system will be

decreased by such release. Also, there exists every possibility that the

accused will commit offence of the same type without any hesitation

if he is so released without allowing him to suffer the consequences of

his act.

SENTENCE HEARING:

27.    The  accused  was  heard  on  the  question  of  sentence.

Considering his statements, facts and circumstances of the case, the

value of stolen articles, the age, status and the economic condition of

the accused, I decided to deal with the matter of the sentence of the

accused  in  a  lenient  way.  The  accused  is  sentenced  to  rigorous

imprisonment of six months and a fine of Rs.500/-, I/d, S.I. for

5 days.

28.   As  per  provision  of  section  428 of  Cr.P.C. the  period  of

detention  already  undergone  by  the  accused  during  investigation,

inquiry  and  trial  of  the  case  be  set  of against  the  sentence  of

imprisonment. 

29. The seized iron rods and iron angle poles be returned to

the real owner in due course of law.
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30. Let  the  free  certified  copy  of  the  judgment  be

furnished to the accused Sri Jhalku Mura.

Given under my hand and the seal of this Court on this 11th

day of November, 2019.

(C. Khanikar)

Additional Chief Judicial Magistrate, 

Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Puran Kurmi, the informant

P.W. 2: Sri Dipak Kurmi

P.W. 3: Sri Jugesh Borah

P.W. 4: Sri Jugeshwar Kurmi

P.W. 5: Sri Horen Kurmi

P.W. 6: Sri Dinesh Doley, the IO

                                                  

Witness for the defence:

Nil

Court witness:

C.W. 1: Smti. Karuna Devi

Exhibit:

1. FIR ……..  Ext. 1

2. Seizure Lists        …...... Ext. 2 and 3

3. Sketch map           …...... Ext. 4

4. Certified extract copy of GDE     …...... Ext. 5

5. Charge sheet  …........Ext. 6

6. Confessional statement of Jhalku Mura       …........ Ext. 7

(C. Khanikar)

Additional Chief Judicial Magistrate, 

Tinsukia
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