
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No.2096 of 2017
U/S 341, 323 of IPC

State of Assam
……………Prosecutor

- Versus-

Sri Upen Urang
…………….Accused

                         Present: Dr. Chetana Khanikar
                                       Additional Chief Judicial Magistrate, Tinsukia

                          For the prosecution: Smti. J. Phukan, Addl. P.P

                  For the defence: Sri R. Gohain, Advocate

Evidence  recorded  on:  27.11.2017,  07.07.2018,

20.08.2018

                           Argument heard on:      15.11.2019

       Judgment delivered on: 16.11.2019

JUDGMENT

1.    The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

05.10.2017 at about 8 PM when the informant was returning home after

attending Lakhi puja, then the accused had assaulted the informant on

the way without any reason.  

2. On the basis of aforesaid FIR, police registered a case against the

accused as Doom Dooma PS Case No.297/2017 U/S 341, 323 of IPC.

Police  investigated  the  case  and  on  completion  of  investigation

submitted  charge-sheet  against  the  accused  Sri  Upen  Urang  U/S

341/323 of IPC. 

3.  On appearance of the accused Sri Upen Urang in Court, copies of

relevant documents were furnished to him as required U/S. 207 of CrPC.

Considering the relevant documents and hearing both the parties and

having  found  sufficient  material  to  presume  that  the  accused  had

committed offence U/S 341, 323 of IPC,  charge under those sections
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was framed against him. The accused pleaded not guilty and claimed to

be tried when the charge was read over and explained to him. 

4.   During  trial  the  prosecution  has  examined  six  witnesses  and

adduced five documentary evidences. 

5. At  the  close  of  the  prosecution  evidence,  statement  of  the

accused person U/S 313 of the Cr.P.C. has been recorded with reference

to  the  incriminating  circumstances  appearing  against  him  in  the

prosecution evidences. Defence side has adduced no evidence and plea

of the accused is of total denial. 

6.   After  perusing  the  records,  considering  the  materials  produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i) Whether  on 05.10.2017 the accused had wrongfully  restrained

the informant at the public road?

ii) Whether  the  accused  had  voluntarily  caused  hurt  to  the

informant, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) & (ii):

7. For  convenience  of  discussion  and  to  avoid  unnecessary

repetition these five points are taken together for discussion.

8. In this case, P.W. 1 is the informant. He deposed that he along

with Niranjan Murah came to his house from Puja Mandap. At that time

the accused had assaulted him from backside. As a result he fell down

and became unconscious. He stated that he had regained his sense at

Dangori CHC. He sustained injury on his head. 

9. PW 2 stated that on the day of incident the informant was drunk,

so PW 2 accompained the informant to  his house.  But  suddenly  the
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accused  appeared  and  assaulted  the  informant.  As  a  result  the

informant fell down and became unconscious. During cross-examination

he stated that Chandan Sah came to the PO at the time of incident. The

road through which the informant and PW 2 were going was dark and

crowded.

10. PW 3 stated that he heard from the neighbouring children that

there was a quarrel.

11. PW 4 stated that  he heard a commotion and came out  of  his

house. He came to know that the accused had assaulted the informant

from  backside.  He  saw  that  the  informant  was  lying  on  the  road

unconscious. During cross-examination he stated that he did not see

while the accused had assaulted the informant.

12. PW 5 stated that on hearing a commotion he came out from his

house  and  saw  that  the  informant  was  sitting  on  the  road  and

screaming in pain and blood oozed out from the head of the informant.

13. PW 6 is the IO. He stated that he recorded the statement of the

informant at the PS and sent the informant for medical examination. He

had  visited  the  PO,  drew  the  sketch  map  of  the  PO,  recorded  the

statement of the witnesses at the PO, collected the medical report of

the informant and filed the charge sheet. During cross-examination he

stated that  he did  not  mention the condition of  the road where the

incident took place. No witness had stated to him that there was street

light  at  the  PO.  He  had  not  given  any  photographs  regarding  the

condition of  the road whether  it  was  smooth or  broken.  He had not

examined as to where the informant sustained injury.

14. These are the evidences adduced by the prosecution side. From

these evidences it is seen that PW 1, PW 2, PW 4 have stated that the

accused had assaulted the informant for which the informant fell down.

PW5 stated that he saw the informant sitting on the road by screaming

in pain.
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15. PW1 and PW5 further  stated  about  injury  on  the  head of  the

informant. However, from the Ext. 4 Injury report, it is seen that there

was injury only on left cheek of the informant. Thus, the Ext.4  Injury

report has not corroborated the evidences of PW1 and PW5 regarding

injury. Also, the injured himself has not stated about any injury on his

cheek. Under such strong contradictions, I am  of the opinion that the

injury is not proved.

16. However, it is stated by all the witnesses unequivocally that the

accused has assaulted the informant for which the informant fell down.

17. The defence side has taken the plea during cross examination

that there was no street light at the PO. From the CR, it is seen that the

informant, other witnesses and the accused are neighbours being the

co-villagers.  As  per  the  allegation,  the  accused  had  assaulted  the

informant from backside. It is not an allegation like throwing something

from a distance. To recognize a person who is very well known to the

informant as well as other witnesses, being a neighbour, broad day light

or  strong  light  of  street  light  at  the  PO  itself  is  not  essential.  The

witnesses have stated that they recognize the accused and the same

was not challanged by the defence side during their cross examination

or even in the examination of the accused u/s 313 of CrPC. Thus I do not

find any merit in the plea of non identification of the accused due to

absence of street light.

18. Considering all, I am of the opinion that though the injury is not

proved, it is proved that the accused had assaulted the informant for

which he fell down and restrained from moving towards his house. Thus.

the case against the accused u/s 341 of IPC is proved.

19. It is also proved the accused has assaulted the informant from

backside, while the informant was coming from Puja Mandap. It was a

sudden attack that happened from backside. Thus, there is no question

of provocation on the side of the informant. This act of the accused is

defined as an offence u/s 352 of IPC.
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20. The defence side has taken the plea during examination of the

accused u/s 313 of CrPC that there was a quarrel between the accused

and  Shyam Sah for  a  mobile  phone but  except  taking  the  plea,  no

evidence to that effect is adduced. Hence the plea of the defence was

not proved.

21.  All the particulars of the offence U/S 352 of IPC are present

in S.323 of IPC. For deciding the offence U/S 352 of IPC, nothing is

to be decided beyond the particulars of S.323 of IPC. The offence

of U/S 352 of IPC is a minor offence U/S 323 of IPC. Therefore

following the procedure laid down in S. 222 of CrPC, the accused

Sri Upen Urang is convicted  U/S. 352 of the IPC, instead of

S.323 of IPC and U/S 341 of IPC.

22.  In the interest of justice and considering the nature of the

offence, I decided not to release the accused on probation of

good conduct as  it  will  encourage occurrence of  this  type of

offence in the society and faith of the people on justice delivery

system will be decreased by such release. Also, there exists every

possibility that the accused will commit offence of the similar type

again, without any hesitation if he be so released without allowing

him to suffer the consequences of his act. The sufferings of the

informant is also another factor to be considered.

Sentence hearing:

23.  The accused Sri Upen Urang was heard on the question of

sentence. Considering his statements, facts and circumstances of

the case, the content of injury sustained by the informant, the age

and mental status of the accused as well as his present economic

and social  condition,  I  decided  to  deal  with  the  matter  of  the

sentence  of  the  accused  in  a  lenient  way.  The  accused  Upen

Urang is sentenced to SI of one month for the offence U/S. 341

of  the  IPC  and  rigorous  imprisonment  of  one  month  for  the

5



offence U/S. 352 of the IPC with a fine of Rs. 500/-, i/d, 5 days

S.I.  The  sentence  of  imprisionment  for  both  the  offences  will  run

concurrently.

24. The  fine,  after  realization,  will  be  given  to  the  informant  cum

victim Shyam Sah as compensation.

25.  As per provision of  section 428 of Cr.P.C.  the period of

detention already undergone by the accused Upen Urang during

investigation, inquiry and trial of the case be set off against the

sentence of imprisonment. 

26.  Let the free certified copy of the judgment be furnished to

the accused Upen Urang.

 

Given under my hand and the seal of this Court on this 16 th day of

November, 2019.

(C. Khanikar)
Additional Chief Judicial Magistrate,

  Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Shyam Sah, the informant

P.W. 2: Sri Niranjan Murah @ Bheruka

P.W. 3: Sri Kinu Urang

P.W. 4: Sri Chandan Sah

P.W. 5: Sri Deb Narayan Sah

P.W. 6: Sri Lakhi Khanikar, the IO

Witness for the defence:

Nil 

Exhibits: 

1. FIR  ……………………………………….…. Ext. 1

2. Extract copy of GDE of the FIR   …..... Ext. 2

3. Sketch map …......................... Ext. 3

4. Medical report .....................................Ext. 4

5. Charge sheet........................................Ext. 5

(C. Khanikar)
Additional Chief Judicial Magistrate,

  Tinsukia
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