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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA 

 
G. R. Case No. 2124 of 2014 

                                    U/S. 407/34 of IPC 

 
                                     State of Assam 
                                                            ……………Prosecutor 
                                         - Versus- 
                                     

 
i)Sri Prashanta Gogoi  
ii)Sri Rajib Deka 

                           …………….Accused persons 
 
                        Present: Dr. Chetana Khanikar, AJS 
                                             
                         For the prosecution: Smt. J. Phukan, Addl. P. P. 

                           For the defence: Sri B. Deb, Sri D. Borah, Advocates 

                           

                           Evidence recorded on: 05.04.18, 09.01.19, 01.03.19, 

23.04.19,                    17.08.19, 

29.08.19, 30.08.19, 16.10.19.  

                           Argument heard on   : 26.11.19.  

                           Judgment delivered on:  27.11.19. 

 

JUDGMENT 

 

1.           The prosecution case in brief as stated in the FIR is that a Tata 

407 truck bearing registration No.AS-06 AC 7382 driven by Mr. Rajib Deka, along 

with Khalasi Mr. Bijoy Sahani and Mr. Bablu Munda and contractor Mr. Prasanta 

Gogoi, loaded with 150 Nos CGI sheets Galvd class 0-120 GSM 0ft and 150 Nos 

CGI sheets Galvd Class 0-120 GSM 10 ft as per material get pass No.237341 

dated 20.10.2014 issued from OPI india limited Duliajan reached at OC s Makum 

on dated 20.10.14 after 1230 hrs.  During physical verification of materials at 

OCS Makum by HC NP Nayak only 130 numbers of CGI sheets Galvd class 0-120 

Gsm 10 ft and 150 numbers CGI sheets Galvd class 0-120 GSM 0 ft were found.  

Hence, 12 numbers of CGI sheets Galvd Class 0-120 GSM 10 ft are found 

missing.   
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2.  On the basis of aforesaid FIR, police registered a case against the 

accused as Makum PS Case No. 246/14 U/S 406/34 of IPC. Police investigated 

the case and on completion of investigation submitted charge-sheet against the 

accused persons Sri Bablu Murah, Sri Bijoy Sahani, Sri Prashanta Gogoi and Sri 

Rajib Deka U/S 406/34 of IPC.   

 

3. This case was filed against the accused Sri Bablu Murah vide order dated 

20.02.18 due to his non-appearance on the basis of report of E.O. on 

proclamation. 

 
4.  The case was abated against the accused Bijoy Sahani vide order 

dated 28.06.17 on his death. 

 

5.           On appearance of the accused persons Sri Prashanta Gogoi and Sri 

Rajib Deka in Court, copies of relevant documents were furnished to them as 

required U/S. 207 of CrPC. Considering the relevant documents and hearing both 

the parties sufficient ground is found to presume that the accused persons had 

committed offences U/S 407/34 of IPC. Accordingly charge framed read over and 

duly explained to the accused to which they pleaded not guilty and claimed to be 

tried.  

 

6.        During trial the prosecution has examined eleven witnesses and adduced 

three documentary evidences.  

 
7.         At the close of the prosecution evidence, the accused persons were 

examined U/S 313 of the Cr.P.C. with reference to the incriminating 

circumstances appeared against them in the evidences. Defence side has 

adduced no evidence and plea of the defence is of total denial.  

 
8.        After perusing the records, considering the materials produced, hearing 

the arguments of the learned counsels for both the sides and the accused the 

following point is taken as POINT FOR DETERMINATION: 

i) Whether on 20-10-2014, the accused, being entrusted with 150 numbers 

of CGI sheets Galvd class 8 – 120 GSM 8 ft. 150 numbers of CGI sheets Galvd 
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class 8 – 120 GSM 10 ft., as a carrier, committed criminal breach of trust in 

respect of those and found shortage of 12 numbers of CGI sheets Galvd class 8 – 

120 GSM 10 ft. in furtherance of their common intention? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

Point (i): 

9.        In this case the informant PW1 Sri Nakul Pada Nayak has deposed in his 

evidence that the incident took place on 20.10.14.  On that day, he was on duty 

at OCS, Makum at main gate.  On that day at about 12.20 pm at Makum OCS he 

found one Truck coming from Duliajan Industrial to OCS Makum loaded with tin.  

The driver Deka shown him a challan stating that there were total 150 numbers 

of 10 ft. tin sheets and 150 numbers of 8 ft. sheets in that truck.  Then he 

counted the tin sheets at the gate and found that there is shortage of 12 

numbers of 10 ft. tin sheets. Then he informed the matter to the Post 

Commander, Makum OCS.  The Post Commander informed the matter to the 

Inspector, OCS at Hapjan.  Thereafter, as per direction of DIG, CISF Duliajan he 

took the truck along with the driver and labours to Makum PS.  At that time the 

driver of the truck was some Deka.  The accused was also present in the said 

truck.  Later on as per direction of the Inspector, he filed the Ext.1 FIR.  He had 

prepared one seizure memo of the said truck, seized the R/C of the truck, D/L of 

the truck driver and the tins present in the truck.  The articles seized through the 

said seizure memo were deposited by him at Makum PS along with the FIR.  

Police seized the seizure memo along with the articles. 

 

10.  In his cross examination he stated that he does not know whether 

as a CISF person he has the authority to prepare the seizure memo and to seize 

articles. He has no knowledge as to who had loaded the tin sheets in the said 

truck at Duliajan.  He also personally not communicated with the place where 

from the truck was loaded.  He does not know if the shortage of 12 numbers of 

10 ft. tin sheets was there at the time of loading.  The truck was waiting outside 

the gate from 15-20 minutes prior to their checking.  He does not have personal 

knowledge as to who had driven or took the truck to their gate 15-20 minutes 

prior to their checking. 
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11.          He does not know from where the challan was issued, who had issued 

it or in whose name it was issued.  No challan was handed over to him from 

Duliajan Industrial.  He has not made any enquiry as to whether any wrong entry 

was made during counting of tin sheets at the office of Duliajan Industrial. He 

has not handed over to police, the challan, that produced by the truck driver.  

The said tin sheets were counted by their Inspector inside the OCS campus.  He 

too counted the tin sheets outside their campus.  After counting, he suspected 

that there were shortage in the tin sheets. Thereafter he allowed the truck to go 

inside the campus.  That inspite of suspect, he has not verified the tin sheets 

through their post commander.  Without proper verification, he allowed the truck 

to enter into their campus.  The said tin sheets were from OIL, those were not 

supplied by any private contractor.  The FIR was written by their inspector.  He 

does not know the contents of the FIR.  He met the accused Prashanta on the 

day of incident.  He does not know under what capacity Prashanta was on the 

truck on that day. 

 

12.      P.W.2 Sri Narendra Kumar has deposed that the incident took place 

on 20.10.2014 at about 3-4 PM. On that day Sri Ranbir Singh, Post Commander 

of OCS Makum had informed him over phone that one Tata 407 vehicle carrying 

CGI sheets was detained there as there was shortage of 12 number of sheets. 

Then he went there and asked them to count the sheets again. But again it is 

seen that there was shortage of 12 numbers of sheets. Then the unit commander 

had instructed Ranbir Singh to hand over the sheets and the driver to police and 

he did accordingly. Police had seized the CGI sheets, tata truck, driving license, 

one seizure memo and gate pass. 

 

13. During cross examination he deposed that he was not physically 

present there at the time of entering the vehicle at Makum OCS. The challan by 

which the said CGI sheets were lifted was handed over to police and was seized 

by police. He does not have personal knowledge as  to from where the 

said CGI sheets were loaded physically. 
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14.             P.W.3 Ranbir Singh has deposed that the incident took place on 

20.10.2014 before 1 PM. On that day one Tata 407 vehicle carrying  CGI 

sheets was coming from Duliajan to OCS Makum. In the gate of OCS Makum the 

sheets were counted by the informant and found shortage of 12 numbers of 10 

feet sheets. Then the informant had informed the matter to him and he informed 

the matter to Inspector Narendra Kumar, Area Commander. Then the area 

commander came there and prepared a seizure list and handed over the sheets 

along with the seizure list to the PS. Police had seized the CGI sheets, tata truck, 

driving license, one seizure memo and gate pass. 

   

 15.             During cross examination he did not state to police that in the gate 

of OCS Makum the sheets were counted by the informant and found shortage of 

12 numbers of 10 feet sheets; then the informant had informed the matter to 

him and he informed the matter to Inspector Narendra Kumar, Area Commander. 

 

16.        P.W.4 Sri Dinesh Besra has deposed that Ranbir Singh informed him 

that some CGI sheets were carried to Makum OCS and shortage of 10-12 number 

of sheets were found.  He had seen the sheets at the PS.  

 

17.       During cross examination he stated that he does not have personal 

knowledge regarding the incident. He had seen the sheets for the first time at 

the PS. 

   

18.        P.W.5 Sri Gokul Chetry has stated that at the time of incident he was 

on duty at Makum PS.  Then O/C called him and asked him to sign the Ext.2 

seizure list through which some tin sheets were seized. 

 

19.        During cross examination he stated that he does not know the exact 

number of tin sheets seized.  He does not know from where the tin sheets were 

seized vide Ext.2, he cannot say what were the number of tin sheets seized and 

whether the tin beared any identification mark or not.  The seizure list was 

prepared at the PS and he signed the seizure list at the PS.  He put his signature 
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at Ext.2 on the direction of the O/C Makum PS.  He did not have any personal 

knowledge regarding the seizure. 

 
20.         P.W.6 Sri Bikash Baruah has stated that on the day of incident some 

CI sheets were sent from their OIL to Makum OCS by DI truck.  The truck was 

driven by the accused.  The CISF staffs of Makum OCS had checked the CI 

sheets sent in the truck.  Later, he came to know that there were shortage of 

some CI sheets in the truck sent by them. 

 

21.        In his cross examination he has deposed that the said CI sheets 

was not personally issued or counted by him.  He had not counted the same 

when the truck reached the gate of Makum OCS.  He does not have personal 

knowledge regarding the numbers of CI sheets. 

 

22.      P.W.7 Sri K. Loknath Naidu has deposed that on the day of incident 

some CGI sheets were sent from their OIL to Makum OCS by DI truck.  He heard 

from the CISF staffs that, they had checked the CGI sheets sent in the truck at 

the Makum OCS gate and found shortage of some CGI sheets. 

 

23.        In his cross examination he has stated that the said CGI sheets was 

not personally issued or counted by him.  He had not counted the same when 

the truck reached the gate of Makum OCS.  He does not have personal 

knowledge regarding the numbers of CGI sheets. 

 
24.     PW8 Sri Dhiren Deka has deposed that the accused Prasanta Gogoi 

was carrying CGI sheet from head office Duliajan to Makum OCS in a truck. On 

verification by the CISF, shortage of 4 numbers of CGI sheets was detected.  He 

also counted the said CGI sheets and found similar result.  Then CISF personal 

informed the matter to police and did not take the zimma of the CGI sheets 

carrying in the truck of the accused.  

 

25.        In his cross examination he has deposed that at the time of incident 

he was on duty in front of the godown of the Makum OCS. His duty was of civil 

maintenance. He worked under contractor. At the time of loading of the alleged 
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CGI sheets on the truck he was not present at Duliajan. As such he has no 

personal knowledge as to how many numbers of CGI sheets were loaded in the 

truck under challan.  He has no knowledge as to who issues the required challan 

for supplying necessary materials to the concerned OCS.  Police did not examine 

him in connection to this case. He did not state to police that on the day of 

incident the accused Prasanta Gogoi was carrying CGI sheet from head office 

Duliajan to Makum OCS in a truck; on verification by the CISF, shortage of 4 

numbers of CGI sheets was detected; he also counted the said CGI sheets and 

found the same.  

    

26.        PW9-Sri Chandan Dutta has deposed that one day, one truck was 

carrying CGI sheets from Duliajan to Makum OCS. At that time he was on duty at 

Makum OCS gate. The CGI sheets were counted by CISF personnel and found 

shortage of CGI sheet in the truck. CISF personnel informed the matter to police 

and did not take the zimma of CGI sheets.  

 

27.        PW10 Sri Sunil Kumar Sahu has deposed that at the time of incident 

he was the store incharge of the godown from where the concerned CGI sheets 

were issued. They issued the said CGI sheets in presence of CISF personnel. The 

sheets were issued by them and sent to Makum OCS. Later on, information 

received that there were shortage of CGI sheets which was detected at Makum 

OCS gate.  

 

28.         In his cross he has deposed that at the time of incident he was the 

store incharge of the godown of OIL. The concerned CGI sheets were not loaded 

in the vehicle under his supervision. He did not make any enquiry as to whether 

there is any miscalculation of CGI sheets at the time of loading the same at his 

godown. Police did not record his statement. As police did not contact him so he 

has not given any document or verification regarding the loading of the CGI 

sheets.    

 

29.        PW11 Sri Chitraranjan Buragohain is the IO.  He deposed in his 

examination in chief that he had stated that he had visited the PO, drew the 
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sketch map, recorded the statements of witnesses, seized vehicle, documents, 

CGI sheets, seizure memo, examined the accused, visited the material  head of 

OIL, Duliajan and submitted the C.S. 

 

30.           During his cross examination he stated that no separate note is 

prepared to the effect that he had counted the CGI sheets personally.  He had 

not verified the stock of CGI sheets at Duliajan godown from where the articles 

were delivered.  During his investigation he has not examined the persons who 

had loaded the CGI sheets on the truck. The seizure memo which was prepared 

by CISF is not available in the CR. During his investigation he could not recover 

the missing CGI  sheets. Even though the accused were handed over to him 

on the  same day of incident. During his investigation he has not found anything 

regarding unloading of any CGI sheet from the vehicle on the way from Duliajan 

to Makum OCS.  

 

31.         These are the evidences adduced by the prosecution side. From 

these evidences, it is seen that, P.W. 1, 2, 8 and 9 have stated about their 

personal knowledge regarding shortage of CGI sheets. However, according to PW 

1 and 2, there was shortage of 12 numbers of CGI sheets, whereas, according to 

PW 8, there was shortage of 4 numbers of CGI sheets. 

 

32.       PW 4 has seen the sheets at the PS. PW 5 has signed the seizure list 

as per the direction of the OC only.  

 

33.        PW 6, 7 and 10 were persons from OIL, Duliajan. They have stated 

that CGI sheets were loaded at and carried from Duliajan. But none of them have 

personal knowledge as to the actual number of CGI sheets loaded. The I/O as 

PW 11 has also stated that he has not found anything regarding unloading of any 

CGI sheet on the way from Duliajan to Makum. Thus, it is seen that there may be 

mismatch of number of CGI sheets in the challan and the number of CGI sheets 

in the truck. But it is not proved that the numbers of CGI sheets as mentioned in 

the challan were actually loaded in the truck at Duliajan. Nothing is found 

regarding unloading of any CGI sheets from the truck by the accused. No CGI 
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sheet was recovered to show that any such sheet was missing or unloaded. 

Considering all, I am of the opinion that the prosecution side could not establish 

the chain of the circumstances as to what was actually happened. Hence, I hold 

that the prosecution side has failed to prove that on 20-10-2014, the accused, 

being entrusted with 150 numbers of CGI sheets Galvd class 8 – 120 GSM 8 ft. 

150 numbers of CGI sheets Galvd class 8 – 120 GSM 10 ft., as a carrier, 

committed criminal breach of trust in respect of those and found shortage of 12 

numbers of CGI sheets Galvd class 8 – 120 GSM 10 ft. in furtherance of their 

common intention. 

 
Hence Point No. (i) is decided negative.       

  

34.           From the above discussions I come to the conclusion that 

prosecution has failed to establish the allegations leveled against the accused 

persons. Hence the accused persons Sri Prashanta Gogoi and Sri Rajib Deka are 

acquitted from the case. The seized vehicle be returned to the real owner in due 

course of law. Bail bond is extended for next six months. 

 

35.          The seized vehicle and its documents, D/L, CGI sheets be returned to 

the real owners in due course of law. The seized gate pass, challan, entry permit 

and seizure memo be destroyed in due course of law.  

  

 

 

 

36.            Given under my hand and the seal of this Court on this 27th day of 

November, 2019. 

 

 

 

 

 

                                                                   (C. Khanikar) 
 Additional Chief Judicial Magistrate, 

                                                                    Tinsukia. 
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A P P E N D I X 

Witnesses for the prosecution:  

 P.W. 1: Sri Nakul Pada Nayak, the informant 

 P.W. 2: Sri Narendra Kumar 

 P.W. 3: Sri Ranbir Singh 

 P.W. 4: Sri Dinesh Besra 

 P.W. 5: Sri Gokul Chetry 

 P.W. 6: Sri Bikash Baruah 

 P.W. 7: Sri K. Loknath Naidu 

 P.W. 8: Sri Dhiren Deka 

 P.W. 9: Sri Chandan Dutta 

 P.W. 10: Sri Sunil Kumar Sahu 

 P.W. 11: Sri Chitraranjan Buragohain, I/O 

  

Witness for the defence: 

Nil  

Exhibit: 

 1. FIR                                          ………. Ext. 1 

 2. Seizure List                          …….. Ext. 2 

3. Sketch map                                    …….. Ext. 3 

4. Charge Sheet                                                  ….......Ext.4 

 

 

 

                                                                   (C. Khanikar) 
 Additional Chief Judicial Magistrate, 

                                                                    Tinsukia. 


