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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 1467/2015

               Under Section 379 of the Indian Penal Code

           The State of Assam..........................................Complainant

                                      -Versus-

Sri Babna Mahato..........................................Accused person

Appearance :-

             Smti Jamila Khatoon,

             Ld. Addl. Public Prosecutor............................For the State

             Sri S. Chakraborty

             Ld. Advocate...............................................For the accused

 

Evidence recorded on        : 01.12.2017, 06.01.2018, 
  17.07.2018, 16.11.2018,  
  22.02.2019, 23.07.2019, 30.07.2019.

          Date of Argument              : 25.10.2019

          Date of Judgment              : 08  .11.2019
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 J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 27-06-2015

the complainant Sri Babul Lahari filed an Ejahar  before the Officer-In-

Charge  of  Makum police  station  stating  inter  alia that  on  26.06.15

during night hours, he had kept his passenger auto ricksaw bearing

Regn. No. AS-23-G-1969 in his garage, which was found missing in the

morning of 27.06.15. He also kept his insurance, pollution certificate

and fitness documents all in original in his said autorickshaw. Hence,

the case. 

                     2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Makum P.S. registered a case vide Makum P.S. Case No. 195/15 u/s 379

of IPC. The police investigated the case and filed charge-sheet against

the accused Sri Sumit Sah @ Raj and Sri Babna Mahato u/s 379 of the

Indian Penal Code. Summons were issued against the accused person.

But the  case against the accused Sri Sumit Sah @ Raj was filed due to

his  non-availability  at  the  given  address.  On  appearance  of  the

accused person Sri Babna Mahato, copy was furnished and Charge u/s

379 of  IPC  was  framed which  was  read  over  and  explained  to  the

accused person,  to  which he pleaded not  guilty  and claimed to be

tried. 

 3. The prosecution examined 8 (Eight) Pw.s including

the I.O..  The defence was  of  total  denial.  Heard  the argument and

perused the evidence on record carefully.
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Point for determination

  4.           The  following  points  are  considered  for

determination of this case:

1. Whether  the  accused  person  on  26-06-

2015 during night hours comitted theft of

the auto rickshaw bearing Regn. No. AS-

23-G-1969 belonging to the complainant

Sri  Babul  Lahari  from the garage of  his

house and  thereby liable to be punished

for offence under section 379 I.P.C.?

Discussions, Decisions And Reasons Thereof

                5.  The  prosecution  side  adduced  the  following

evidence for establishing their case:   

  6. PW-1,  Sri Babul Lahari, the complainant as well as

victim deposed in his evidence that he had an auto rickshaw bearing

registration No.AS-23-G-1969 registered in his name and he himself

drove the same. In the night of 26.06.2015 he had parked his said auto

rickshaw in the garage attached to his house. The original insurance

certificate, pollution, fitness and permit were kept in the said auto. On

the next morning when he got up from his sleep, he did not find his

said  auto  rickshaw  in  his  garage.  He  searched  for  his  said  auto

rickshaw but  when he did  not  find the same,  on  the next  day  i.e.

27.06.2015 he lodged FIR before the O/c Makum PS regarding the said

occurrence. Ext. 1 is the said FIR and Ext. 1(1) is his signature.  After

20 / 22 days of the occurrence a person from Hijuguri side informed

him that he had seen a person driving the said auto. Thereafter he

went to Hijuguri after crossing the overbridge and saw his auto in the

house of a person and the person informed him that the said auto had
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been kept by another person and that  he would led him to the said

person.  Thereafter  he  informed the  matter  to  the  police  and when

police  came,  the  person  in  whose  compound  the  auto  was  being

parked  led  them  to  a  person  namely  Sumit  Sah  and  on  being

interrogated Sumit Sah stated before them that he along with Babna

Mahato had stolen the said auto from his house. Then Police seized his

auto rickshaw bearing registration No. AS-23-G-1969 in his presence.

Ext.  1 is  the seizure list  and Ext.  1(1)  is  his signature.   Police also

seized  the  R/c,  permit,  I/c  and  D/L  standing  in  his  name  in  his

presence. Ext. 3 is the seizure list and Ext. 3(1) is his signature.

                      7. PW.2 Smti Mamoni Lahari, the wife of the informant

deposed in  her  evidence  that   a  few years  back  her  husband had

parked his auto in the garage attached to their house. On the next

morning of the occurrence when they got up from sleep they did not

find their said auto in the garage. They searched for the auto rickshaw

but when they did not find the same, her husband lodged FIR before

the O/c Makum PS in connection with the occurrence. Later on, their

auto was recovered with the help of police and  handed over the said

auto to her husband.

8. PW.3  Sri  Putul  Saikia  is  a  seizure  witness.  He

deposed in his evidence that on 25.6.2015 he was posted as constable

at Makum PS. On that day, ASI Hemanta Kr. Sadhanidar showed him

some documents and told him that he was going to seize the same

and asked him to put his signature in the seizure list as witness and

accordingly he put his signature on Ext. 3 as Ext.3(2).

9. Pw.4 Sri Naren Gogoi is a hearsay witness. He could

not depose anything regarding the incident.

10. Pw.5 Sri  Rajbalam Singh deposed in his evidence

that about two years back, they were sleeping in their house and at

about 12 to 12.30 am police came to their house from Hijuguri TOP

and called them to come out. Thereafter police asked him about an
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Auto which was kept near their house, then he asked him that the said

auto was kept  by the accused Sumit  Sah in the said  place and he

showed  the  police  his  house.  Police  seized  the  said  auto  in  his

presence.  Ext.2  is  the  seizure  list  and  Ext.2(2)  is  his  signature.

Thereafter, police brought the accused Sumit Sah along with the auto

with them to the police station.

11. Pw.6 Shri Montu Gohain deosed in his evidence that

on  14.07.2015  he  was  posted  at  Makum  PS  as  constable  and  on

27.06.2015 one Babul Lahari lodged an ejahar before Makum PS about

the missing of his auto rickshaw. After 15-20 days the complainant saw

that  his  auto  rickshaw  was  driven  by  a  person  at  Tinsukia.  The

complainant informed the matter to the Makum police ASI Sadhanidar

and accordingly, ASI Sadhanidar along with him and complainant went

to the house of Sumit Saha at Tinsukia and saw that the auto was

parked in the house of the accused Sumit Saha and the said auto was

identified by the complainant as his own auto. The complainant also

stated before police that his original number plate was exchanged with

another  number.  In  presence  of  him  police  seized  the  said  auto

rickshaw and its key from the possession of the accused person. Ext.2

is the seizure list and Ext.2(3) is his signature. 

12. The IO Sri Hemanta Kumar Sadhanidar deposed in

his evidence  that on 27.06.2015 he was  at Makum PS as ASI of police.

On that day the  complainant Sri Babul Lahari lodged an ejahar before

O/C Makum PS at about 8.30 am.  After getting the said ejahar O/C

Makum PS entered the same as GD Entry No.941 dtd.27.06.2015 at

8.30 am and registered the same as Makum PS case No.195/15 u/s 379

of IPC and endorsed him for taking the pre-step of the case.  Ext.1 is

the said ejahar  and Ext.1(2)  is  the signature of  O/C Lalit  Ch.Borah.

After taking the charge of investigation he recorded the statement of

the complainant in the PS and thereafter he proceeded to the PO at

Ashok Nagar.  He drew a sketch map of the PO.  Ext.4 is the sketch

map.   Ext.4(1)  is  his  signature.  He  recorded  the  statement  of  the

witnesses at the PO.  He circulated an information about the theft of
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auto rickshaw to  all the concerned O/C and I/C of the State.  On the

next day, the informant appeared before him with document of the

auto rickshaw bearing registration No.AS-23-G-1969. He seized those

documents from the owner of the vehicle Sri Babul Lahari.  Ext.3 is the

said seizure list.  Ext.3(3) is his signature. On 14.07.2015 the informant

came to Makum PS and informed him that his auto was kept at Sripuria

under Tinsukia PS. He along with staff immediately proceeded to the

descriptive place by the informant and found his auto near Oriental

Club, Sripuria in  the boundary of one person named Shri  Sumit Shah

@ Raaj. In presence of the witnessess he seized the said autorickshaw

along with its key from the possession of the Sumit Shah. Ext.2 is the

seizure list and Ext.2(4) is his signature. Ext.2(5) is the signature of

Sumit Shah. Thereafter, he brought the accused person and the seized

auto to the Makum PS and after interrogation he arrested Sumit Shah

and produced him before this hon’ble court. Thereafter, he was taken

on  police  remand  for  more  interrogation.  On  further  interrogation

Sumit  Shah  disclosed  that  the  said  auto  was  given  to  him by  one

Babna Mahato and accordingly, he searched and apprehended Babna

Mahato  from  New  Tinsukia  Railway  Station.  After  interrogation,  he

arrested him and forwarded him to the Hon’ble Court. As per order of

the  Hon’ble  Court  he  gave  zimma  of  the  seized  auto  bearing

registration No.22/G/1969 to the owner Sri Babul Lahari. After pre-step

investigation  he handed over  the case  diary  to  O/C Makum PS.   It

appears from the case diary that after completion of the investigation

SI Lalit Ch. Borah filed charge sheet against the accused Sumit Shah

and Babna Mahato u/s 379 of IPC. Ext.5 is the C.S and Ext.5(1) is the

signature of SI Lalit Ch.Borah.

13. Pw.7 Sri Putul Saikia deposed in his evidence that

on 28.06.2015 he was posted at Makum PS as UBC-57. On that day the

owner of  the auto rickshaw produced the relevant document of  his

auto to the I/o Sri Hemant Kr. Sadhanidhar in the Makum PS. He was

present at that time. The I/o seized the said document in his presence.

Ext.3 is the seizure list and Ext.3(2) is his signature.  
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14. Heard the Ld. Counsel for the accused and the Ld.

Addl.  P.P.  It  is  reflected  from  the  case  record  that  out  of  eight

prosecution  witnesses,  PW6  Sri  Hemanta  Kumar  Sadhanidar  is  the

investigating officer of  this  case and he had deposed in his  official

capacity. Pw-1 Sri Babul Lahari is the informant of this case and he is a

hearsay  witness.  It  is  reflected  from  his  evidence  that  he  got

information that his auto was kept in the house of a person at Hijuguri

and when he went to that person’s home, that person told him that the

same was kept by one Sri Sumit Sah and on being interrogated Sumit

Sah told him that he along with Bablam Mahato had stolen the auto

from his  house.  PW-2  Smti  Mamoni  Lahari also  could  not  deposed

anything as to who had stolen the auto of her husband. PW-3 Sri Putul

Saikia and PW-5 Sri Raj Balam singh are seizure list witness and their

evidence is silent with regard to any offence of theft committed by the

accused person Sri Babna Mahatu. PW-4 Sri Naren Gogoi is also silent

in his evidence as to how and by whom the said auto was stolen from

the house of the informant. Pw.6 Shri Montu Gohain  and Pw.7 Sri Putul

Saikia  are  also  seizure  list  witnesses  and  they  could  not  depose

anything regarding the occurrence. Thus none of the prosecution could

deposed anything regarding the name of the miscreants as to who had

stolen the said auto nor they could deposed anything with regard to

the  involvement  of  the  accused  person  Sri  Babna  Mahato  in

commission of offence u/s 379 of IPC as alleged in the ejahar. 

15. Considering  the  facts  and  circumstances  of  the

case,  I  find  that  the  prosecution  failed  to  prove  the  ingredients  of

section  379  IPC  against  the  accused  person  SRI  BABNA  MAHATO

beyond  reasonable  doubt.  The  accused  person  viz.  SRI  BABNA

MAHATO is  acquitted and I  exonerate the accused person from the

offence punishable u/s 379 of the IPC, setting him at liberty forthwith.

The bail bond shall stand cancelled after six months.
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   16. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 08th.

day of November, 2019.

Dictated and corrected by me.

       (Audri Bhattacharyya)                       (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

   Tinsukia.                                                      Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Babul Lahari,

P.W2- Smti Mamoni Lahari,

P.W3- Sri Putul Saikia,

P.W4- Sri Naren Gogoi,

P.W5- Sri Rajbalam Singh,

P.w6- Sri Montu Gohain,

P.w6- Sri Hemanta Kumar Sadhanidar, I.O.,

P.w7- Sri Putul Saikia.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar.

Ext.2- Seizure Memo.

Ext.3- Seizure memo.

Ext.4- Sketch map.

Ext.5- Charge sheet.

                

              (Smti Audri Bhattacharyya)        
 Chief Judicial Magistrate,

    Tinsukia. 


