
1

   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 171/15

                    Under Section 279/338 of the Indian Penal 

             The State of Assam........................................Complainant

                                      -Versus-

  Sri Bijoy Bhusal.............................................Accused person   

Appearance:-

             Sri Jamila Khatoon,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri Gaurab Alley

             Advocate...............................................For the accused

Evidence recorded on         : 26.06.18, 30.07.18, 04.09.18, 
    13.12.18, 28.02.19, 02.04.19, 
    08.07.19, 05.11.19.

          Date of Argument               : 22.11.2019.

          Date of Judgment               : 25.11.2019.
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                                               J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 21.01.15

the informant Sri Biman Gohain lodged  an Ejahar before the Inspector

of  Traffic Branch,  Tinsukia  PS  stating  inter  alia that  on 20.01.15 at

around  7:00  pm  while  his  nephew  Sri  Sourabh  Jyoti  Gohain  was

standing near  Kanai  Furniture  Shop situated  at  Gellapukhuri  Road,

Tinsukia, a motorcycle bearing Regn. No. AS-23F-1626 came in a rash

and negligence manner and  dashed him. As a result his nephew Sri

Sourabh Jyoti  Gohain sustained grievous injury.  Hence,  he filed this

case. 

                     2. Upon  receiving  the  Ejahar,  the  officer-in-charge,

Tinsukia PS registered a case vide.  Tinsukia P.S  case No.  86/15 u/s

279/338 of IPC. The police investigated the case and filed charge-sheet

against the accused Bijoy Bhusal u/s 279/338 of IPC. Summons was

served upon the  accused  person  and on  his  appearance  copy was

furnished and the particulars  of  offences u/s  279/338 IPC  was read

over and explained to the accused, to which he pleaded not guilty and

claimed to be tried. 

        3. The  prosecution  examined  as  many  as  9  (Nine)

PWs including  the  I.O.  The  defence  was  of  total  denial.  Heard  the

argument and perused the evidence on  record carefully.

Point for determination

  4.           The following points are considered for 

determination of this case:

 (i)        Whether the accused person on 20-01-2015 at

about 7.00 pm drove his motor cycle bearing No. AS-23F-

1626 near the shop of Kanai Furniture at Gellapukhuri in a

rash and negligent endangering life of the nephew of the

complainant  namely  Shri  Sourabh  Jyoti  Gohain  on  the

relevant  date,  time and place   and thereby liable  to  be

punished for offence u/s 279 IPC ?
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(ii)        Whether the accused person on 20-01-2015 at

about 7.00 pm drove his motor cycle bearing No. AS-23F-

1626 near the shop of Kanai Furniture at Gellapukhuri in a

rash and negligent way and caused grievous injury to  the

nephew  of  the  complainant  namely  Shri  Sourabh  Jyoti

Gohain on the relevant date, time and place  and thereby

liable to be punished for offence u/s 338 IPC ?

 Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidences

for establishing their case:   

  6. PW-1, the informant Sri Biman Gohain deposed in

his evidence that the occurrence took place in the year 2015 at about

6-7 pm. At  the time of  occurrence,  he was  in his  shop situated at

Gellapukhuri road and at that time one person informed him that his

son had met with an accident. Immediately, he rushed to the place of

occurrence situated at a little distance from his shop and after arriving

the place of occurrence, he saw his nephew Saurav Jyoti Gohain by the

side of the Gellapukhuri road in injured condition. The motorcyclist was

also lying nearby and motor bike also lying at the place of occurrence.

At  the time of  occurrence,  Saurav Jyoti  Gohain after coming out  of

thehouse was standing on extreme side of the road and at that time,

the  motorcyclist  hit  him  causing  injury  to  him.  After  the  accident,

Saurav Jyoti Gohain became senseless as he had sustained injury on

his head. He along with younger brother Biju Gohain took Saurav to

Tinsukia  Civil  Hospital  and  thereafter  to  Shankar  Dev  Hospital,

Dibrugarh.  On  the  next  day,  he  visited  Tinsukia  PS  and  saw  the

offending motorcycle in the police station and came to know about its

registration number. Thereafter, he lodged FIR before the O/c, Tinsukia

PS in connection with the said occurrence. Ext.1 is the said FIR and

Ext.1(1) is his signature.

7. PW-2  Sri  Prasanna  Kr.  Gogoi  deposed  in  his
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evidence that the occurrence took place about 2/3 years back in the

evening hours. His house is situated at a little distance from the place

of occurrence. After hearing the hulla, he came out of his house to the

Gellapukhuri  road  and  saw  the  gathering  of  people.  The  gathered

people  informed  him  that  a  motorcyclist  had  caused  accident  to

Saurav Jyoti Gohain .

 

8.   P.W.3 Sri Biswajit Das deposed in his evidence that

the incident took place in the month of January, 2015. He had a paan

shop  at  Gelapukhuri  road  near  Donbosco  school.  On  the  day  of

incident, he was at his shop. At about 7.00 pm, while  the nephew of

the  informant  was  coming  from  Tinsukia  College  side  towards  his

house on foot, one bike knocked him and  as a result he fell down on

the road and he was taken by public to the Tinsukia Civil Hospital and

the involved bike was lying there. He saw the registration number of

the said bike which was AS-23F-1626.

                   9.    P.W.4 Sri Sauravjyoti Gohain, the victim of the case

deposed in his evidence that on 20-01-2015 at about 7 P.M he was

standing near the furniture shop of Kanai Bhuyan. At that time one

motorcycle being driven in high speed came from Tinsukia College side

and  knocked  him  and  as  a  result  he  became  senseless.  When  he

regained his sense he found himself in his house and came to know

from  his  family  members  that  he  had  met  with  an  accident  and

sustained  head  injury.  He  was  admitted  at  Shankardev  Hospital,

Dibrugarh for about one month. The registration number of the bike

involved in the accident was AS-23-F-1626. 

 10.   P.W.5 Sri Ranjit Prasad is a seizure list witness. He

deposed in his evidence that in the year 2015, one day while he was at

his grocery shop situated at Gelapukhuri near Don-Bosco school,  he

came to know that  an accident  had taken place.  Police  seized one

motorcycle and took his signature in the seizure list. Ext.2 is the said

seizure list and Ext.2(1) is his signature thereon. 
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  11.    PW.6 Sri Chotu Kr. Gupta and PW.7 Sri Jitu Sharma

are also  seizure witnesses. PW.6 Sri Chotu Kr. Gupta deposed in his

evidence that Police came there and seized the said bike bearing regn.

no. AS-23E-1626 in his presence. Ext.2 is the seizure list and Ext.2(2) is

his signature. PW.7 Sri Jitu Sharma exhibited his signature as Ext.3(1)

in the seizure list Ext.3

 

12. Pw.8 Sri Low Kr. Shah deposed in his evidence that

he  was  the  owner  of  a  bike  bearing  Regn.  No.  AS-23F-1626  (Bajaj

Platinum  motorcycle).  On  21.01.2015  he  gave  his  motorcycle  to

accused Bijoy Bhusal. On the same day at about 8 pa he was informed

by the son of the informant  that his motorcycle met with  an accident

while it was driven by the accused person near the furniture shop of

Kanai  Bhuyan at  Gellapukhuri  road.  Civil  Hospital.  Police  seized the

said motorcycle and put his signature on the seizure list. Ext.2 is the

seizure list and Ext.3(2) is his signature. He produced the documents

of the said motorcycle at PS. Police seized those documents from him.

Ext. 2 is the seizure list and Ext.2(3) is his signature.

13. Pw.9  the  IO  ASI  Bhanen  Dutta  deposed  in  his

evidence that  on 20.01.15 information regarding the accident  was

entered into a GD Entry vide Tinsukia PS Traffic Branch, GDE No. 437

dtd. 20.01.15 by the then O/c of Tinsukia PS Inspector Dipak Tamuly

and as per his instruction, PW9 proceeded to the PO and he found one

Bajaj Platina motorcycle bearing Regn. No. AS-23F-1626 at the PO . He

drew up a sketch map of the PO. Ext.4 is the said sketch map and

Ext.4(1) is his signature. He examined the witnesses available at the

PO. Thereafter, he brought the said motorcycle to Tinsukia PS traffic

branch. On the next day, i.e. on 21.01.15 one Sri Biman Gohain lodged

a written FIR before the I/c of Tinsukia Traffic Branch. Ext.1 is the said

FIR and Ext. 1(2) is the signature of Inspector Dipak Tamuly, the then

I/c of Tinsukia Traffic Branch with his endorsement . He examined the

informant at the PS. On 06.02.15 the rider of the erring motorcycle
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bearing regn. no. AS-23F-1626 namely Bijoy Bhusal appeared before

him at Tinsukia Traffic branch along with documents and D/L. and PW9

seized the said motorcycle and the documents from him in presence of

the witnesses vide Ext.2 & 3 seizure lists. Ext.2(4) and Ext.3(4) are his

signatures. Ext.3(5) is the signature of Bijoy Bhusal . He arrested Sri

Bijoy Bhusal in connection with the case and thereaftter released him

on bail. He collected the MVI report Ext.5 from DTO office, Tinsukia and

also collected the medical examination report of injured Saurav Jyoti

Gohain from Sankardev Hospital, Dibrugarh. Ext.6 is the said medical

report. SI Jatin Konwar  after completion of investigation submitted CS

against the accused Bijoy Bhusal U/s 279/338 of IPC. Ext.7 is the said

CS and Ext.7(1) is the signature of SI Jatin Konwar.

14.  Heard the ld. Counsel for the accused and ld. Addl.

P.P. It is reflected from the case record that out of 9 (nine) prosecution

witnesses PW-9 ASI Bhaben Dutta is the investigating officer of this

case.  This  witness   deposed in  his  official  capacity  and he had no

personal knowledge as to how the accident took place. PW1 Sri Biman

Gohain is the informant of this case and this witness did not witness

the occurrence himself. His evidence is clear that he had reached the

place  of  occurrence  just  after  the  occurrence  and saw his  nephew

Saurav Jyoti Gohain by the side of the road in injured condition. PW-2

Sri Prasanna Kr. Gogoi is a hearsay witness and he was at his house at

the time of occurrence. PW-3 Sri Biswajit Das  though claimed himself

to be the eye witness but could not say anything as who was  driving

the bike bearing registration No. AS-23-F-1626 at the time of accident.

During cross examination he also deposed that he he did not know at

what speed the bike was running at the time of accident.

 15.  PW-4 Sri Sauravjyoti Gohain is the victim of this case

but he also could not deposed anything as to who was driving the bike

at  the  time of  accident.  PW5 Sri  Ranjit  Prasad,  PW-6 Sri  Chotu  Kr.

Gupta,  PW-7 Sri  Jitu  Sharma & PW-8 Sri  Low Kr.  Shah are the four

seizure  list  witnesses  and  they  were  not  present  at  the  place  of



7

occurrence when the alleged accident took place. Their  evidence is

silent with regard to how the accident took place and for whose fault

the accident took place. 

16.    To  constitute  an  offence  u/s  279  IPC  prove  of

criminal  rashness  or  criminal  negligence is  essential.  It  is  a  known

proposition of law that simple lack of care will constitute civil liability

but for liability under criminal law a very high degree of negligence is

required to be proved. To constitute the offences under section 279

IPC, the point to be established is that the accused was driving the

vehicle in a public way in a rash and negligent manner. For proving this

sections rashness and negligence has to be established. The rashness

and negligence is the criminal rashness and criminal negligence. 

 17.  In  the present case in  hand,  I  find that  the

prosecution has failed to prove that the accused was driving the

motor cycle  in a high speed and in a rash or negligent manner.

The  prosecution  failed  to  prove  that  there  was  a  criminal

rashness and a criminal negligence on the part of the accused.

None of the P.Ws stated that the accused was riding the vehicle

in  a  rash  and  negligent  manner.  None  of  the  independent

witnesses  witnessed  how  the  accident  occurred.  The  criminal

element of the accused is not proved in this case.  Thus, it can

inferred  that  the  prosecution  witnesses  failed  to  prove  by  way  of

evidence that the accused Sri Bijoy Bhujal was driving the motorcycle

bearing registration No. AS-23-F-1626 in a rash and negligent manner

on the day of occurrence  so as to endanger human life  and thereby

caused grievous injury to the victim i.e. PW-4 Sri Sauravjyoti Gohain.

 18.  Considering the facts and circumstances of the case,

I find that the prosecution failed to prove the ingredients of section

279/338 IPC against  the accused person SRI  BIJOY BHUSAL beyond

reasonable  doubt.  The  accused  person  viz.  SRI  BIJOY  BHUSAL  is
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acquitted  and  I  exonerate  the  accused  person  from  the  offence

punishable u/s 279/338 of the IPC, setting him at liberty forthwith. The

bail bond shall stand cancelled after six months.

 19. This case is accordingly disposed of.

 Given under my hand and seal of this Court on the 25nd

day of November, 2019.

   

Dictated and corrected by me.

(A. Bhattacharyya)                (A. Bhattacharyya )           

      Chief judicial Magistrate,                      Chief Judicial Magistrate,

       Tinsukia.                                                Tinsukia.
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Biman Gohain,

P.W2- Sri Prasanna Kr. Gogoi

P.W3- Sri Biswajit Das,

P.W4- Sri Saurav Jyoti Gohain,

P.W5- Sri Ranjit Prasad,

P.W6- Sri Chotu Kr. Gupta,

P.W7- Sri Jitu Sharma,

P.W8- Sri Low Kr. Shah,

P.W9- ASI Bhanen Dutta, I.O. 

PROSECUTION EXHIBITS  :

Ext.1-  Ejahar,

Ext. 2- Seizure List,

Ext. 3- Seizure list,

Ext. 4- Sketch map,

Ext. 5- MVI report,

Ext. 6- Medical report,

Ext.7- Charge-sheet.

 

     ( Mrs Audri Bhattacharyya )
                  Chief Judicial Magistrate,
                                                                     Tinsukia.   


