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J  U  D  G  M  E  N  T

1.   This  Judgment and order  arises out of  an application filed

under Section 125 of the Code of Criminal Procedure, preferred by the

Petitioner namely Smt. Sunita Sarkar, praying to pass order directing the

opposite party to pay the petitioner  and her minor son maintenance at

the rate of Rs.10,000/-(Rupees ten thousand) per month.

2.    The case as projected in the application u/s 125 Cr.PC. in brief

is that the petitioner is the wife of the opposite party and she had  no

means of income to maintain herself and her five months old child. On

28.11.2013 the petitioner entered into marriage with the opposite party

according to Hindu Customs and rites.  But after few days of marriage

the opposite party along with his mother and sister started  torturing the

petitioner by saying that the articles given by the  father of the petitioner

was not of good quality and further asked her to bring Furniture, T.V.,

Almirah and cash Rs.1,00,000/- (Rupees One Lac) only. In the month of

January 2014, petitioner became pregnant and during that period also

the opposite party and her mother and sister pressurized the petitioner

for abortion. The opposite party and his mother and sister even did not

take  proper  care  of  the  petitioner  at  the  time  of  her  pregnancy  and

tortured her mentally by raising allegations regarding her  character. In

the month of April  2014 the opposite party took the petitioner to her

parental house and left there and thereafter he never visited the parental

house of the petitioner. 

3.   It  is  also  submitted  by  the  petitioner  that  on  17.10.2014

petitioner  gave  birth  a  male  child  but  the  opposite  party  denied  the

paternity of the said child and refused to bear any responsibility for the

male child. The opposite party with an intention to part away from the

matrimonial  life  filed a divorce case before the Hon'ble  District  Judge

being case no. T.S. (Divorce) C/No. 03/2015 by bringing false allegations

against the petitioner. The petitioner at last finding no other alternative

on 21.01.2015 lodged an ejahar before the O/C, Tinsukia police station

against the opposite party which was registered as Tinsukia PS. C/No. 90



of 2015, U/S 498(A) I.P.C., read with section 4 of D.P. Act. 

4.   The petitioner  also  submitted   that  the  Opposite  Party  has

sufficient  income  and  is  employed  as  a  clerk  in  Women’s  College,

Tinsukia and he draws a salary of Rs.7,000/- per month. The opposite

party also has a small time business dealing in computer business, out of

which he earns an amount of Rs. 10,000/- pm thus being his total income

equivalent  to  Rs.  17,000/-  only.  It  is  prayed to  issue  direction  to  the

opposite party to pay a total sum of Rs. 10,000/- only per month to the

petitioner for the maintenance of herself and her child from the date of

filing of the petition.

5. Notice was issued to the opposite party to make his appearance

and reply to the contentions of the petitioner, which was properly served

upon the opposite party. After receiving of the notice, the opposite party

submitted written statement and in his written statement he  stated that

the petitioner at her own will and choice left the house of the opposite

party  as  well  as  took  all  of  her  stridhan with  her.  The  marriage  was

registered concealing the fact  that  the petitioner  was was  already a

divorcee.  The opposite party also submitted that he does part time job

at Women’s College of Tinsukia. It  is also submitted that the opposite

party has no computer business of his own. Instead, he does part time

job in one computer institute at Tinsukia.  The opposite party earns a

sum of Rs. 3,000/- per month from Women’s college and he earns a sum

of Rs. 2,000/- per month from the computer Institute i.e. he earns a sum

of Rs. 5,000/- per month out of all sources and out of this income he has

to maintain his old aged mother who has been suffering from several

diseased and one unmarried sister. On the other hand the Opposite party

contended  that  the  petitioner  has  her  own  income.  She  has  one

commercial institute named and styled as “CREATIVE PLUS” situated at

Tingrai Habi of Tinsukia where she does Xerox, quick pass port photo,

D.T.P,  scanning,  photo  editing,  computer  typing,  lamination,  school

project etc.

6.  The Petitioner side adduced evidence of the petitioner Smti



Sunita Sarkar as PW1 and the Opposite party adduced the evidence of

three witnesses in  support  of  their  case.  Argument was submitted on

behalf of both the parties.  

POINTS FOR DETERMINATION

 7. The following points are taken up for consideration:

i. Whether the first party is the wife of the opposite party?

ii. Whether  the  petitioner  refused  to  live  with  the  opposite

party with a sufficient reason?

iii. Whether  the  opposite  party  being  the  husband  of  the

petitioner neglected or refused to maintain the petitioner? 

iv. Whether  the  opposite  party  has  sufficient  means  to  pay

maintenance to the petitioner?

v. Whether the first party  and her minor child is entitled to

any maintenance and if so, what should be the quantum of

maintenance?

DISCUSSION, DECISION AND REASONS FOR THE

DECISION

Point  No.  (i)  Whether  the  first  party  is  the  wife  of  the

opposite party? 

8.   It is contended by the petitioner in her petition as well as in

her evidence that she is the legally married wife of the opposite party

and  their  marriage  was  solemnized  on  28-11-2013  as  per  the  Hindu

customs and rites. In her evidence the Petitioner also stated that after

marriage opposite party took her at  his  house situate at over bridge,

Netaji Club, Sripuria along with her mother in law namely Smti Mira Aich.

Her sister in law Smti Rumpi Aich were living together. After 15 days of



marriage the opposite party took her to a rented house situated near

Super Market,  Tinsukia. The Opposite party in his wrtiotten statement

also admitted the marriage . 

9.  Hence  this court in absence of any adverse evidence, held that

the Petitioner is the wife of the Opposite Party. Hence, it is held that the

Petitioner is the legally married  wife of the Opposite Party.

Point No. (ii) Whether the petitioner refused to live with the

opposite party with a sufficient reason?

10.   “section 125 (4)  -  No wife shall  be entitled to receive an

allowance  from her  husband under  this  section  if  she  is  living  an

adultery, or if, without any sufficient reason, she refuses to live with

her husband, or if they are living separately by mutual consent."

11.  The burden of proof whether the wife is living in adultery or

whether both the parties are living separately by mutual consent always

lies with the husband in accordance to section 102 of the Indian Evidence

Act 1873, because it is the opposite party who will fail in regard to this

point if no evidence is given at all on either side. Hence, evidence in this

regard is not expected from the petitioner side as the opposite party did

not adduce evidence in this regard  and  hence there is no point in taking

this issue in notice and it is thereby decided in negative.

12.  Now  the  main  question  is  whether  the  wife  has  sufficient

reason to refuse to live with the husband as provided in section 125(4)

Cr.P.C.?  In  her  petition u/s 125 Cr.P.C.,  the petitioner  stated that  the

opposite  party  along  with  his  mother  and  sister  used  torture  the

petitioner both mentally and physically. Even in the evidence-on-affidavit

filed by the Petitioner,  the is  alleged that  the Opposite  Party  and his

mother and sister told her  that the articles given by the  father of the

petitioner  was  not  of  good  quality  and  further  asked  her  to  bring

Furniture, T.V., Almirah and cash Rs.1,00,000/- (Rupees One Lac) only. In

the month of January 2014, petitioner became pregnant and during that



period also the opposite party and her mother and sister pressurized the

petitioner for abortion. The opposite party and his mother and sister even

did not take proper care of the petitioner at the time of her pregnancy

and tortured her mentally by raising allegations regarding her  character.

In the month of April 2014 the opposite party took the petitioner to her

parental house and left there and thereafter he never visited the parental

house of the petitioner. The petitioner also submitted that the opposite

party even denied the paternity of the said child and also  refused to

bear any responsibility for the male child. 

13. Thus the evidence on record reflects the fact that there was

disharmony in the family  Sec. 125 of the Cr.P.C. is a piece of benevolent

legislation and has been enacted for a specific purpose. The purpose of

Sec.125 CrPC is to prevent vagrancy and destitution. It is true that if the

wife leaves separately from the husband without any just reason, she is

not entitled to get maintenance under the law. It is also at the same time

true that the wife has a right to live with the husband with that amount

of decency and dignity which prevails in her class or to which, a woman

of her class is entitled. 

14. Hence, the bar u/s 125 (4) Cr.P.C. is not attracted in the case in

hand and as such it is held  that the petitioner refused to live with

the opposite party because she had   sufficient reason.

Point  No.  (iii)    Whether  the  opposite  party  being  the

husband of the petitioner neglected or refused to maintain

the petitioner? 

 15.   Section 125 in the Criminal Procedure Code, 1973, reads:

a.      “125. (1) If any person having sufficient means neglects or

refuses to maintain—

2.      his wife, unable to maintain herself, or,……………………..

16. A  neglect  or  refusal  to  maintain  may  be  by  words  or  by

conduct.  It  may be express or  implied.  An inference as  to  neglect  or



refusal to maintain may also be gathered from the circumstances of a

particular case and as such, no straight jacket formula can be laid down

to answer the question as to whether the wife has been able to establish

that her husband has neglected or refused to maintain her. A situation

may arise in which it is no longer possible for the wife to continue to live

in  her  husband’s  house  with  dignity,  prestige  and  self-respect.  Such

situation may also arise in different circumstances, like physical assault

or torture to the wife or creating a situation in the family which makes it

unbearable for her to live with dignity etc. Such circumstances may also

be sufficient to draw an inference as to neglect or refusal to maintain. 

17.  Now on coming to the main point as to whether the wife is

neglected to be maintained by the husband or not, it’s pertinent to first

scan the petition as well as the evidence on record. In the petition as well

as in her evidence the petitioner stated that  in  the month of  January

2014,  petitioner  became  pregnant  and  during  that  period  also  the

opposite party and her mother and sister pressurized the petitioner for

abortion. The opposite party and his mother and sister even did not take

proper care of the petitioner at the time of her pregnancy and tortured

her mentally by raising allegations regarding her  character. In the month

of April 2014 the opposite party took the petitioner to her parental house

and left there and thereafter he never visited the parental house of the

petitioner.  It  is  also  submitted  by  the  petitioner  that  on  17.10.2014

petitioner  gave  birth  a  male  child  but  the  opposite  party  denied  the

paternity of the said child and refused to bear any responsibility for the

male child. 

 18.   In Rajathi vs. C. Ganesan, AIR 1999 sc 2374, Hon’ble

Supreme Court held that “Section 125 is enacted on the premise that it is

the obligation of the husband to maintain his wife, children and parents.

It will, therefore, be for him to show that he has no sufficient means to

discharge his obligation and that he did not neglect or refuse to maintain

them or any one of them.” 

19.  In the represent case though the petitioner contended that

the Opposite party did not provide any mai8ntenance to her and her



minor child, the Opposite party dod not adduce any evidence to rebut the

same or tpo prove that he had provided the petitioner any maintenance.

So, this point is decided accordingly and it is held that  the opposite

party being the husband of the petitioner neglected  and refused

to maintain the petitioner and her minor child.

Point  No.  (iv)  Whether  the  opposite  party  has  sufficient

means to pay maintenance to the petitioner?

  20. An order u/s 125 Cr.P.C. can be made only if a person has

“sufficient means” to provide maintenance. Therefore, the wife is always

required to lead some evidence to show that her husband has sufficient

means to provide maintenance to her.  There is  no dispute about  the

proposition that the onus to show that the husband has sufficient means

is on the wife. But the onus to show that no sufficient means are there is

on the part of the husband. Besides, what is the exact earning of the

husband is within the special knowledge of the husband. The wife cannot

be compelled to prove the income of her husband precisely and beyond

reasonable doubt.

21.        The expression "means" in Section 125 of the Code does

not  signify  only  the  visible  income,  such  as,  real  property  or  regular

source of income or a definite employment. A person who is able-bodied

and who does not suffer from any physical or mental incapacity can be

considered as a person who has the capacity to earn sufficient income

because his physical and mental capacity provide him the capacity to

earn.

22.   In 1999 (1)GLT ,168, Pradip Das vs. Joba Rani Das, the

Hon'ble Gauhati High Court held that: “even an able -bodied husband

having no income cannot be divested of the responsibility to maintain his

wife. So the above law puts more pressure on the husband as regards to

maintaining  his  wife  even  if  he  has  no expressed permanent  way of

income”. 

23.  Therefore,  even if  a person who has no definite source of



income or a regular source of income, cannot escape his liability to pay

maintenance.  It  cannot  be  contended,  even  for  a  moment,  that  the

person who is not earning or who is not sufficiently earning, cannot be

fastened  with  the  liability  for  providing  maintenance  to  his  wife  or

children.  He is  liable  to  pay  reasonable  maintenance to the wife  and

children so as to see that they can make their both ends meet.

24.  Stating  in  her  petition,  the  petitioner  projected  that  the

Opposite  Party  has  sufficient  income  and  is  employed  as  a  clerk  in

Women’s  College,  Tinsukia  and  he  draws  a  salary  of  Rs.7,000/-  per

month.  The opposite  party  also  has  a small  time business  dealing in

computer business, out of which he earns an amount of Rs. 10,000/- pm

thus being his total income equivalent to Rs. 17,000/- only. On the other

hand the opposite party submitted that he had no computer business of

his  own.  Instead,  he  did  part  time  job  in  one  computer  institute  at

Tinsukia.   The  opposite  party  submitted  that  he  earns  a  sum of  Rs.

3,000/-  per  month from Women’s  college and he earns a sum of  Rs.

2,000/- per month from the computer Institute i.e. he earns a sum of Rs.

5,000/- per month out of all sources and out of this income he has to

maintain  his  old  aged  mother  who  has  been  suffering  from  several

diseased and one unmarried sister.  In  support  of  her contention ,  the

petitioner as PW1 exhibited the following documents:

i) Ext.1 is the receipt of Tution fees being Nos. 5761 dt. 12-01-

2011, 5807 dtd. 28.2.2011, 5838 dt. 7-4-2011, 5860 dtd. 27-4-

2011 and 6694 dtd 18.8.11 issued by Comput4er Park (prove in

original ).
ii) Ext.2 is the Diploma bearing Serial No. 2012/07/1822/CP issued

to Ashik Chowdhury issued by Computer Park, Tinsukia signed

by  Sunita  Sarkar,  Course  Co-ordinator  and  Tapas  Kr.  Aich-

Director (Proved in original)
iii) Ext.3 is Diploma bearing Serial No. 2012/11/1857/CP issued to

Sunita Sarkar  issued by  Computer  Park,  Tinsukia  signed by

Tapas Kr. Aich, Director.



25.  Thus her evidence as to the income of her husband cannot be

lightly brushed aside. Be that as it may but the fact remains that the

Opposite Party is an able bodied man and there is no evidence led to

show that he has any physical or mental infirmity. That apart, it has also

appeared from the evidence on record that the Opposite Party is a man

of good health capable to working and earning. Therefore,  it  must be

held  that  the  opposite  party  has  “sufficient  means”  to  provide

maintenance.  .  This point is accordingly decided accordingly it  is held

that the opposite party has sufficient means to pay maintenance

to the petitioner.

Point  No.  (v)  Whether  the first  party  and her minor  child  is

entitled  to  any  maintenance  and  if  so,  what  should  be  the

quantum of maintenance?

26.   Under Sec. 125 Cr.P.C., a wife is entitled to maintenance from

her husband only when it is shown that she is unable to maintain herself.

In the petition u/s 125 Cr.P.C.,  the Petitioner narrated that since she was

forced to live in her parental house with her minor child without  any

earning source of income. She further stated in her petition that she is

facing  problem to  upkeep  her  daily  life  as  well  as  to  provide  proper

nutrition to her infant baby. Even in her evidence, the Petitioner narrated

the same fact further adding that she don’t have any other source of

income.   On  the  other  hand  the  Opposite  Party  contended  that  the

petitioner has her own income. She has one commercial institute named

and styled as “CREATIVE PLUS” situated at Tingrai Habi of Tinsukia where

she does Xerox, quick pass port photo, D.T.P, scanning, photo editing,

computer typing, lamination, school project etc. In support of his claim

that the petitioner had her own source of income, the Opposite party

adduced  the  evidence  of  DW2 Md  Nurul  Islam and  DW3Shri  Santosh

Chauhan .Moreover it is reflected from the case record that the petitioner

in  her  cross  examination  deposed  that  as  her  per  own  Exhibited

document, i.e. Exhibit2, she was the course coordinator of the institution

named “COMPUTER PARK”  and the Opposite Party Shri Tapash Aich was

the Director and they worked together. 



       27.     Thus from the evidence of the Petitioner it appears that she

had  her  own  source  of  income  to  maintain  herself.  But  so  far  as

maintenance of the minor child of the petitioner and the Opposite Party is

concerned,  it  is  held  that  the  Opposite  party  is  bound  to  provide

maintenance. The minor child was born during the subsistence of valid

marriage  in  between  the  petitioner  and  the  Opposite  Party  and  the

Opposite  party  failed  to  adduce  any  evidence  to  show  that  he  ever

provided any maintenance to the minor child. 

   28.  Hence, from the above observation, it is held that the minor

child  of  the  petitioner  is  entitled  for  maintenance  from  the

Opposite Party. 

29.    While  deciding  the  quantum  of  maintenance,  there  are

several aspects which are taken into consideration: 

1. The earnings of the opposite party. 
2. The amount which the opposite party can pay as maintenance.
3. The  amount  which  would  be  sufficient  for  the  petitioner  as

maintenance.
4. The status and standard of living of both the parties. 
5. The basic needs and requirements for living. 
6. The other liabilities on the part of the petitioner. 
7. The other liabilities on the part of the opposite party.
8. Independent source of earnings of the person entitled to maintenance

and its quantum. 
9. Inflationary trends prevalent in the market and the value of rupee. 
10.The  amount  of  vagrancy  and  destitution  suffered  by  the  person

entitled to maintenance. 
11.Enormous rise in the cost of living. 

 

 30.  Hence in deciding the quantum of maintenance this Court has

considered  some  of  the  vital  points  which  has  emerged  from  the

evidence like the income of the Opposite Party,  liabilities of the Opposite

party,  day to day expenses to be incurred in upbringing of the minor

child, maintenance of her minor child etc. 

O R D E R



31.   Considering  all  the  above  factors  and  in  view  of  the

discussions made hereinabove, I do hereby order that the Opposite Party

shall pay a monthly maintenance allowance of Rs. 3,000/-(Rupees Three

Thousand only) to the minor child of the petitioner. Thus, the Opposite

Party is ordered to pay Rs. 3,000/- (Rupees three thousand only) to the

petitioners as monthly maintenance of her minor child.

        32. The maintenance so ordered shall be payable from the date

of this final order. Let a free copy of this final order be furnished to the

Petitioner forthwith. 

The judgment/final order is delivered and pronounced in the open

Court, today, the  28th  day of November, 2019 under my hand and seal

of this Court.

(A.Bhattacharyya, AJS)

Chief Judicial Magistrate

Tinsukia. 

(A.Bhattacharyya, AJS)
Chief Judicial Magistrate

Tinsukia 



APPENDIX

LIST of PETITIONER WITNESS:

PW1 –Smti Sunita Sarkar.

LIST OF OPPOSITE PARTY WITNESS:

DW-1 Sri Tapash Aich
DW-2 Md. Nurul Islam
DW3 Shri Santosh Chouhan.

LIST OF PETITIONER EXHIBITS/DOCUMENTS:

i) Ext.1 is the receipt of Tution fees being Nos. 5761 dt. 12-01-

2011, 5807 dtd. 28.2.2011, 5838 dt. 7-4-2011, 5860 dtd. 27-4-

2011 and 6694 dtd 18.8.11 issued by Comput4er Park .
ii) Ext.2 is the Diploma bearing Serial No. 2012/07/1822/CP issued

to Ashik Chowdhury issued by Computer Park, Tinsukia signed

by  Sunita  Sarkar,  Course  Co-ordinator  and  Tapas  Kr.  Aich-

Director.
iii) Ext.3 is Diploma bearing Serial No. 2012/11/1857/CP issued to

Sunita Sarkar  issued by  Computer  Park,  Tinsukia  signed by

Tapas Kr. Aich, Director.

LIST OF OPPOSITE PARTY EXHIBITS/DOCUMENTS:

NONE                                                                   

(A.Bhattacharyya, AJS)

Chief Judicial Magistrate

Tinsukia. 

(A.Bhattacharyya, AJS)
Chief Judicial Magistrate

Tinsukia. 


