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   BEFORE  THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.   

 

        M.A.C.T Case No.  45 of 2016

1.       Sri Anteswar Baruah(Aged about  73 years), 

           S/o. Late Dayapi Baruah,

           R/o.  Gelapukhuri,  Near  Borguri  Gaon Panchayat,

           P.S Tinsukia,  Dist.  Tinsukia,  Assam. 

                                                                     .........…………Claimant.

                                      -Versus-

     1.       Sri  Dinesh  Baruah,

               S/o.  Sri  Anteswar Baruah,

               R/o.  Gelapukhuri,  Near  Borguri  Gaon Panchayat,

               P.S Tinsukia, & Dist.  Tinsukia,  Assam.      

               (Driver & Owner  of vehicle no. AS-23-L-9451 Hyundai i-10).   

2.       The  New  India Assurance Co. Limited,

     Divisional  Office,  Doomdooma, Assam

     (Insurer   of vehicle no. AS-23-L-9451 Hyundai i-10)        

                                                             ..................Opposite Parties.  

 Appearance:-

  Sri D.  Mishra

  Advocate……………......………..For the Claimant.   

  Miss P. Phukan 

  Advocate........…………..............For the Opposite Party no. 2.   
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  Date of Argument   :   15.11.2019

  Date of Judgment   :   30.11.2019

            J   U  D  G  M  E  N  T

                           

1.       The  instant  case  has  been  filed  by  claimant  namely,   Sri

Anteswar  Baruah,  a  resident  of  Gelapukhuri,   Near   Borguri   Gaon

Panchayat,  under  P.S  and  district  Tinsukia,  Assam  for  seeking

compensation on account of death  of his wife in a Motor  vehicular

accident, which occurred on  24.02.2014  at about 9:00 AM.

2.       It is apparent that the claimant has filed the Petition U/s. 166 of

Motor vehicle Act 1988, (which henceforth referred to as MV act for

sake of brevity), under which  he is seeking the relief.  

3.       The  claimant in his claim petition has drawn the attention of the

Court that on 24.02.2014  at about 9 AM  Jalati Baruah  was  doing

some  work  while  sitting  at  the  courtyard  Angan  alongwith  her

daughter  in  law,  suddenly  son  of  claimant lost  control  over  his

vehicle  bearing  registration  no. AS-23-L-9451 coming  from  front side

at  a  very  high  speed  and  in  most  rash  and  negligent manner

directly  knocked  down  the  wife  of  the  claimant  and thereafter

dashed  into  the  fencing  and  pucca  pillar  of  the boundary.  She  fell

down  on  the  spot  and  was  grievously  hurt. The claimant  took  the

victim  to  the  AMC  Hospital,  Dibrugarh  and later  on  shifted  the

victim  at  H.M Poly  Clinic  &  Diagonastic Centre,  Dibrugarh  and

admitted   her  there. A  written  ejahar  was  filed  before  the  Tinsukia

police  station after  some  days. The  police  after  receiving  the

information  came  to  the  place  of  occurrence  and  followed  all  the

necessary  formalities.  

4.    In  connection  with   the  said   accident  Tinsukia police  has

registered  a  case  Tinsukia PS  case  4714/2014 U/s. 279/338/337/427

IPC against  the  driver   of  the Hyundai i-10 Sri  Dinesh  Baruah for
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his   rash  and   negligent  driving   and  investigated   the   case

accordingly. 

5.       The deceased  was  a  'Gamusa' waiver  by profession  at  the

relevant time  of  accident. She  was  earning  monthly  income of  Rs.

7,000/- per month  by  selling  approximate  25 Nos.  of 'Gamusa' every

month.

6.       The claimant further  stated  that  he is  a poor  man  and  had

to  admit  the  deceased at  the  hospital for  about  1 month  and  also

the  deceased  had  to undergo  major  operations  and  intensive

treatment. Jalati  Baruah never  recovered  from  the  date  of  accident

till  her  death. Ultimately  she  took  her  last  breath  on  13.11.2014.

She  left behind her  the  claimant as  her  only  dependent. The  son's

and daughter's  of  the  deceased  are  happily  married  and  are living

separately   from   the   claimant  without   giving   any   financial

assistance  to  the  claimant. The  claimant  himself  is  suffering  from

various   ailments   and   has   to   visit   doctors   very   often.  The

expenditures  of  his  medical  treatment  were  borne  by  his  wife

during  her  lifetime  and  after  her  death  he  has  been  left  with  no

money  and  is  presently  very  much  dependent  upon  friends,

neighbour's  and  relatives. All  the  savings  of  the  claimant  was

incurred  during  the  treatment  of   his  wife.  The  claimant  has

claimed  compensation  of  Rs. 11,76,014/- from  the  Opposite  Party

on  the  following  heads  :

        COMPUTATION  OF   COMPENSATION

1. Loss  of  income – Rs. 7,000 X 12 X 2/3 X 8 Rs. 4,48,000/-

2. Medical expenses  Rs. 1,98,014/-

3. Medical  expense without  vouchers     Rs. 1,00,000/-   

4. Conveyance    Rs. 1,00,000/-  

5. Funeral expenses  and  shardh  expenses Rs.   30,000/-

6. Loss  of  consortium    Rs. 1,00,000/-  

7. Mental  Pain &  sufferings    Rs. 1,00,000/-  

8. Love and  affection    Rs. 1,00,000/-  

TOTAL  Rs. 11,76,014/-
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           (Rupees Eleven Lakhs Seventy Six  and  Fourteen only)

7.      The Opposite  Party no. 1 did  not turn  up to contest  the  case.

Hence,  the  case  proceeded  exparte against  him.  The  Opposite No.

2 has contested  the  case by  filing separate written statement and

denied  the claim of  the  claimant.   

8.     The Tribunal had  framed  the following issues on the basis of

aforesaid pleadings of the parties, which are  mentioned hereinunder. 

(i) Whether Jaloti  Baruah sustained  grievous  injuries in

a motor  accident that  occurred  on 24.02.2014 as  a

result of rash  and negligent  driving of  the driver of the

vehicle bearing  registration  no. AS-23-L-9451 (Hundai i-

10) and  accordingly  she  succumbed to  her injuries on

13.12.2014?  

(ii)Whether  the  claimants  are  entitled  to  get

compensation? If so, to what extent and from whom?  

 
9.       During   the   course   of   hearing   the claimant examined

himself  in  support  of  his  claim  as  CW.1 whereas  the  OP’s  did  not

adduce any evidence  on  their  part.   

10.       The Tribunal  has  heard  the argument advanced by the parties

at  length  and  also,  deciphered  the  materials  on  record  for  an

appropriate outcome of the instant case. 

DISCUSSION, DECISION AND REASON THEREOF

11.    CW.1, Sri Anteswar Baruah, has  deposed  in  his evidence-in-

chief  that he  is  the  claimant  and  husband  of  the  deceased Jaloti

Barua  in  the case,  as  such  well  acquainted  with  the  fact  and

circumferences  of  this  case,  competent  to  swear  this  affidavit.

That on 24.02.2014  at about 9 AM while  his deceased  wife Jaloti

Barua was  doing some  work  while  sitting  at  the  courtyard  (Angan)
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alongwith  his daughter  in  law,  suddenly his son  lost  control  over

his vehicle  bearing  registration  no. AS-23-L-9451 coming  from  front

side  at  a  very  high  speed  and  in  most  rash  and  negligent

manner  directly  knocked  down  his wife  and thereafter  dashed  into

the  fencing  and  pucca  pillar  of  the boundary.  His wife fell  down  on

the  spot  and  was  grievously  hurt. The he took  his wife   to  the

AMC  Hospital,  Dibrugarh  and later  on  shifted  her  at  H.M Poly

Clinic  &  Diagonastic Centre,  Dibrugarh  and  admitted   her  there. His

deceased  wife was admitted  at  the  hospital for  about  1 month  and

also   she   had   to   undergo   major   operations   and   intensive

treatment. His  wife, Jalati  Baruah never  recovered  from  the  date  of

accident till  her  death. Ultimately  she  took  her  last  breath  on

13.11.2014. That, after  some  days of  the  unfortunate accident  he

filed written  ejahar  before  the  Tinsukia police  station. The police

after   receiving  the  information  came  to  the  place  of  occurrence

and  followed  all  the  necessary  formalities. 

12.    The  police thereafter registered  a  case  Tinsukia PS  case

4714/2014 U/s.  279/338/337/427 IPC  against   the  driver    of   the

Hyundai i-10 Sri  Dinesh  Baruah for   his  rash and  negligent driving .  

13.       That  his deceased  wife was  a  'Gamusa' waiver  by profession

at  the relevant time  of  accident  and by  the  said  profession She

was  earning  Rs. 7,000/- per month  by  selling  approximate  25 Nos.

of  'Gamusa'  every  month.  His   wife  had  a  good  prospect  in  her

profession and  was  59 years  of  age  at the  time  of  her  unfortunate

death.  That   his   deceased   wife  left  behind   him  as   her   only

dependent. His  sons  and  daughters are  happily  married  and  are

living separately  from  him without  giving  any  financial assistance

to  him.

14.       The claimant further  stated  that  he is  a poor  man  and  had

to  admit  the  deceased at  the  hospital for  about  1 month  and  also

the  deceased  had  to undergo  major  operations  and  intensive  She

left behind her  the  claimant as  her  only  dependent. The  son's and

daughter's  of  the  deceased are  happily  married  and  are  living
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separately from  him without  giving  any  financial  assistance  to  him.

The  claimant  himself  is  suffering  from various  ailments  and  has  to

visit  doctors  very  often. The expenditures  of  his  medical  treatment

were  borne  by  his deceased wife during  her  lifetime  and  after  her

death he  has  been  left  with no  money and  is  presently  very  much

dependent upon  friends,  neighbour's  and  relatives. All  his savings

was incurred  during  the  treatment  of  his  wife. The ultimate  tragic

death of  his  deceased  wife  in  the  accident  had  deprived   him  of

the  care  and  affection  of  a  wife. The ultimate  demise of  his  wife

has  caused  irreparable  loss  to  his  family  and  there  is  no  source

left  for  him  to  subsist. That  the  accident  occurred  due  to  the

rash  and  negligent  driving of  the driver  of  the  vehicle  bearing

registration  no. AS-23-L-9451(Hyundai i-10).  That  he has filed  this

petition  claiming   compensation  on  account  of  death  of  his  wife

Jalati  Baruah on  the  following  heads  :

        COMPUTATION  OF   COMPENSATION

 1. Loss  of  income – Rs. 7,000 X 12 X 2/3 X 8 Rs. 4,48,000/-

 2. Medical expenses  Rs. 1,98,014/-

  3. Medical  expense without  vouchers     Rs. 1,00,000/-   

 4. Conveyance    Rs. 1,00,000/-  

 5. Funeral expenses  and  shardh  expenses Rs.   30,000/-

  6. Loss  of  consortium   Rs. 1,00,000/-  

7. Mental  Pain &  sufferings   Rs. 1,00,000/-  

8. Love and  affection  Rs. 1,00,000/-  

                                                            TOTAL      -  Rs. 11,76,014/-

           (Rupees Eleven Lakhs Seventy Six  and  Fourteen only)

15.       The  CW.1 has exhibited the following  documents  in  course

of   hearing  of  the  case  before  the  Tribunal which are  as  follows :

1. Ext. 1  is  the  Discharge  certificate of H.M  Poly

Clinic & Diagnostics Centre,

2.  Ext.  2(1)   to   Ext.  2(CLX)  are   the   Medical

vouchers  and  medical bills,
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3.  Ext.  3   is   the   Death   Certificate   fo   Jalati

Baruah,

4. Ext. 4  is the Form 54,  dated  05.07.14,

16.      In cross-examination by  O.P no.2 dated  04.06.18, the C.W.1

has  stated     that he has not  seen  the  accident.  Hence  he  cannot

say  how  the  accident   took  place  and  for   whose   fault.  The

accident  occurred  within  the  compound  of  his  house. He has not

filed written evidence on  affidavit  in  this  case. He was  working  in

Chandmari  T.E  and  retired  from  there.  He  is the  sole earner  of his

family. He has not  filed  any  document  regarding  the  income of  the

deceased. He has not  filed  the  Post  Mortem  report  of  the deceased

in  this  case.  It is  true  that  Post  Mortem  was not  done. The

accident  occurred  on  24.02.14. He  has not  filed  any  document

regarding admission of  the  deceased  in hospital  immediately. Ext.

2(i)  to  Ext. 2(CLX) is  for  the  period  from 02.03.14. He  denies  the

suggestion  that  Ext.  2(i)   to   Ext.  2(CLX)  are  not   related  to  the

treatment provided  to  the  deceased  for the injuries  sustained by her

due  to  the  accident. The  deceased  was  a  patient  of  Blood  Sugar. 

     He  denies  the  suggestion  that  the  deceased  did   not  die

due  to  accidental  injuries. He  has not submitted/exhibited  the Form

no. 54, Ejahar, FIR, Charge-sheet  in  this case. At  the  time of  death,

his wife  was  65 years  old. He has  not  submitted  any  age  proof  of

his  deceased  wife. 

     He   cannot   say   the  monthly  income  of  the  deceased.

Manjula   Barua   is   his  unmarried  daughter   and  he   has   not

impleaded  her as  claimant/Opp. Party in  this  case. 

     He  denies  the  suggestion  that since the  accident occurred

within his compound  and  not  in  a public  road,  hence,  he is not

entitled  to  get  compensation  from  OP No. 2  under  the  M.V Act. 

17.     In Cross- Examination by  O.P no.2 dated  17-08-19  the C.W.1

has  stated  that  he cannot  say  what  is  written  on Ext. 6. It  has

been  prepared  by  his advocate.  The  accident  was  occurred  on

24.02.2014  at   about   9  am.  The   ejahar   has   been   lodged  on
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05.06.14. He  had  eight  members in his family  who  were  residing

together   with    him.  None   of   them  had   lodged   the   ejahar

immediately  after  the  accident. 

18.       He  denies  the  suggestion   that to  get  compensation  from

the  O.P. no. 2,   he has  falsely  lodged  the  ejahar  almost  2 and  half

months  after  the  accident  against  his son.       

   He  denies  the  suggestion   that his  wife, Jaloti  Baruah (since

deceased)  was not  injured  in   an  accident   which  occurred  on

24.02.2014.       He  denies  the  suggestion   that his wife, Jaloti

Baruah (since deceased) was not  died  due  to  said  accidental  injury.

 
19.       Now   in  view  of   proper  decision  and  adjudication I am

discussing  the  Issue  No. 1 and 2 one  by  one  as follows:

ISSUE NO. 1

20.    For   the convenience I  am discussing the Issue no.  1 & 2

simultaneously. With regard to the Issue no.  1 i.e.  whether  Jaloti

Baruah sustained  grievous  injuries in a motor accident that occurred

on 24.02.2014 as  a result of rash  and negligent  driving of  the driver

of the vehicle bearing  registration  no. AS-23-L-9451 (Hyundai i-10)

and  accordingly  she  succumbed to  her injuries on  13.12.2014? and

Issue  no.2  (ii)  whether  the  claimants  are  entitled  to  get

compensation? If so, to what extent and from whom? Ld. Counsel for

the claimant has submitted that the deceased was died due to the

accident which was occurred on 24.2.14 and the material documents

i.e. medical certificate, FIR have proved about the authenticity of the

accident. The claimant has succeeded to prove that the deceased died

in consequences of the accident due to the rash and negligent driving

of the driver of the alleged vehicle. Hence the claimant is entitled for

the compensation.
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21.     In reply Ld. Counsel for the opposite party no. 2 has vehemently

objected to the claim of the claimant. At the very outset it is pointed

out that the alleged accident was occurred in the compound of  the

claimant which is not a public place. Hence as per S.141 (1) of MV Act

the  Opposite  party  is  not  liable  to  pay  the  compensation  to  the

claimant.

22.  It  is  also  pointed  out  that  no  eye  witness  has  proved  the

occurrence of  alleged accident. Apart from this the FIR is lodged in

delay of about three months from the alleged accident. The driver is

the son of the claimant but to prove the accident he has not adduced

any evidence nor contested the case.  As the FIR is  lodged after  so

many  days  of  the  alleged  accident  and  as  no  eye  witness  or  any

independent witnesses have supported the accident or any witness has

proved the  copy  of  FIR,  C.S,  Form No.  54  it  cast  a  doubt  that  the

deceased had received injury in the alleged accident. 

23.       The  Ld. Counsel  for  the  Opp. Party   no. 2 has  also pointed

out that the  accident  had  occurred  on 24.02.14. But  the  deceased

was not  immediately  hospitalized. Ext. 2(1)  to  Ext. 2(CLX) are   for

the  period   from   02.03.14   which   clearly   established  that   the

deceased did  not   receive  any  injury  on  the  day   of  the  incident

i.e. on 24.02.14. It  is  further  pointed  out  that the  claimant  has

deposed that   the  deceased  was  a  patient  of   blood  sugar and  she

died on 13.11.2014  and no  Post  Mortem  was  done on her  dead

body. Hence,  as per  section  102 of  Evidence  Act, the burden  of

proof  lies upon  the  claimant  to prove  that  deceased  was    died  on

account of  the injury  received in  the  alleged  accident  on  24.02.14.

Thus, the  Opp. Party  prays to  dismiss the  petition  of  the  claimant. 

24.       Upon  hearing   both  side,  I  have  gone  through   material

evidence  on  record. It is  evident  from  the   materials  on  record

that   the   claimant   has   examined  himself   only   to  prove   the

accident.  From the  deposition  of  the  claimant, i.e.  CW.1, it  reveals

that  he is  not  the  eye  witness  to the  alleged  accident.  The  Opp.

Party  no. 1  who  is  the driver  as   well  as  the  son  of  the  CW.1
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and  the  deceased  has   also  not  turned  up  to  contest  the  case.

From  the  material on  record,  it is  revealed  that  the  FIR  is  lodged

about  three  months  in  delay  from  the  date  of  the  alleged

accident. But  to prove  the   alleged  accident,  the  claimant  has  not

examined  his   son  or   family   members  nor   any  independent

witness. 

25.     Apart  from  this  it  appears  in the  Ext. 2(1)  that there  is

written   -  RBS  strips   and   Insulin   syringe   dated  01.03.14.  It  is

pertinent  to  mention  here  that   upon  going  through  the  Exhibit 1,

I  have  found  that  Ext. 1 is  a Discharge certificate issued  by  H.M

Poly Clinic and Diagnostics  Centre wherein  it  is  stated  that  date of

admission   is   24.02.14.  Diagnosis   of   DMC  Cronic   Renal  failure

Trochantoric  Fracture. Conservative  treatment  and  instruction  to

patient  was "Take  adequate  diet  and  rest.  Review  after  a  period

of  one  month". From  the  Ext. 1  it  cannot  be  presumed  that   the

deceased  Smt. Jaloti  Barua  had  encountered  with  an  accident. 

26.       So  far the  point  of  place  of  accident  is  concerned  it is

admitted  fact  that  the  alleged  accident  was  occurred  within  the

compound  of  the  claimant. The  section  147(1)(i) M.V  Act  has

stated  as  follows:

147 Requirements of policies and limits of liability. — 

(1)  In order to comply with the requirements of this Chapter, a policy

of insurance must be a policy which—

(a)   is issued by a person who is an authorised insurer; and

(b)  insures the person or classes of persons specified in the policy to

the extent specified in sub-section (2) — 

(i) against any liability which may be incurred by him in respect of the

death of or bodily injury to any person, including owner of the goods or

his authorised representative carried in the vehicle or damage to any

property of a third party caused by or arising out of the use of the

vehicle in a public place;.
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(ii) against the death of or bodily injury to any passenger of a public

service vehicle caused by or arising out of the use of the vehicle in a

public place:

27.       From  the  section 147(1)(i) M.V  Act, it is  crystal  clear  that

the  liability  of   the Insurance  Company  may  be  incurred   in

respect  of  death  of bodily   injury  to  any  person  including owner  of

the  goods  or    his  authorized  representative carried in the vehicle or

damage to any property of a third party caused by or arising out of the

use of the vehicle in a public. But  here  in  the  instant  case,  the

claimant  has   failed  to prove  that  the   alleged  incident  was

occurred in  public  place.  As  the  accident  had  occurred  within  the

compound  of  claimant,  the   place  of  occurrence  cannot  be  held

as  public  place.

28.       It  is  also   come  into  the  light  during  cross-examination  of

PW.1  that   he  has  an  unmarried  daughter  but  the claimant has

not  made  her  a  party  to  the  instant  case. In  view  of  this  non-

joinder  of  necessary  party  as per  166(1) M.V  Act, the  case  is  not

maintainable  in  the eye  of  law. 

29.        In  view  of  the  above foregoing  discussion  and  considering

all  facts  and  circumferences  of  the  case, as no immediate  medical

certificate  has  proved  the  injury  the  deceased I   am  of   the

considered  view  that  the deceased did  not  receive  any  injury

occurred  on  24.02.14 arising out of the accident and  as  the   FIR ,

C/S, Ejahar  are  not  proved and as the unmarried daughter of the

claimant is not made party in the instant claim case and as no eye

witness has proved about the occurrence of the accident, the  instant

claim  case  is  liable  to  be  dismissed. 

30.   Thus, taking  into  account  of  all  facts  and  circumstances

and  material  evidence  on  record;  the   instant  claim   petition   is

dismissed  on contest without  any  cost. 
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31.       Furnish  a  copy  to  the parties as per Section 168(2) in The

Motor Vehicles Act, 1988.

32.        Accordingly, this instant MAC case is disposed of.  

33.       Given under my hand and seal of this Tribunal on this the 30th

day of November, 2019.

    Dictated and corrected by me.

 

         (A. Hakim)                                                   (A. Hakim),               
      Addl. Member-2                                          Addl. Member-2,          
M.A.C. Tribunal, Tinsukia                                    M.A.C. Tribunal, Tinsukia

                                       

Transcribed  by :

       ( P. D.Phukan) 


