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IN  THE  COURT OF THE ADDL. SESSIONS JUDGE-2(FTC), TINSUKIA. 

                             Sessions  case No. 92(Ch)2017

                             U/S 417/376/493 of the  IPC

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                 Addl. Sessions  Judge-2(FTC),

                                                   Tinsukia.

     The State of Assam

     -Vs-

                                Sri  Debeswar  Phukan      ---Accused

  Appearance:

                              For the State : Sri R. C  Das,  Ld. A.P.P,

                              For the accused: Sri L.  Baruah,  Adv.

 

         Date  of  evidence : 07.04.18, 01.08.18, 12.10.2018, 

18.11.2019,  

                              Date of argument :   28.11.2019

                            Date of judgment :   30.11.2019

J  U  D  G  M  E  N  T

1.          The   Prosecution  story,  is  in brief that  the complainant

Sri  Dhaneswar  Konwer  had  lodged an Ejahar   by  which  alleged

that  the accused  Debeswar  Phukan since  long  had  been  cheated

Smt. Suti Konwer,  the  daughter  of  the  complainant by promising

to marry her and cohabits  with  his  daughter  and then  caused her



2  

pregnant of  five  months.  When  the  accused  refused  to accept

his  daughter, a  meeting was  held  at  Gaon  Panchayat (consisting

of  33  members)  was   convened  on   26.08.2016.   But   at   the

meeting  also  the  accused  did  not agree anything.  Hence,  the

case. 

2.          Receiving   the  FIR,  Sadiya P.S.  registered  a  case being

case  no. 76/16 and investigated the matter and on completion of

the investigation, charge sheet was submitted against the accused

and forwarded him to face the trial.

3.         On  appearance   before   the Ld.  Sub- Divisional  Judicial

Magistrate, Sadiya copies were furnished  to the accused person U/S

207 Cr.P.C and committed the case to the Court of Session for trial.

Accordingly the GR case no. 96/16 registered as Session case no.

92(CH)/2017  and transferred to this court for trial. 

4.           Upon receiving the record and appearance of the accused in

this court and upon hearing both sides and considering the materials

on record and after hearing both sides, charges u/s 417/376/493 IPC

had been framed against the accused, particulars of which read over

and explained to the accused, to which the he pleaded not guilty and

claimed to be tried.                                                             

5.        During trial, prosecution examined Five(5) witnesses. The

accused is examined u/s 313 Cr.P.C . I have heard argument put forth

by the ld. Counsel for both the sides as well as gone through the

entire materials available on record.

 
6.     Point for determination :-

(i) Whether the  accused    had   been  cheated Smt.

Suti Konwer,  the  daughter  of  the  complainant by

promising   to  marry  her  and   then   caused  her

pregnant   and  thereby  committed  an  offence
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punishable u/s. 417 of the IPC?

(ii) Whether the  accused  had  committed rape on Smt.

Suti Konwer, the daughter  of  the complainant  and

thereby committed an offence punishable  u/s. 376

of the IPC?

(iii)  Whether  the   accused  cohabits   with  Smt.  Suti

Konwer deceitfully inducing  her a  belief of lawful

marriage  with  you  and  thereby  committed  an

offence punishable U/s. 493  of the IPC?

      DISCUSSION, DECISION AND REASONS THEREOF:

7.         P.W.1, Dr. Junuma Prasad    has  deposed  that on 7-9-2016 at

3  P.M.  he  was  working  as  Medical  Officer  at  Chapkhowa  Civil

Hospital. On that day Smt. Rupa Moni Konwar aged 19 years was

brought  by  Police  in  connection  with  sadiya  Police  76/16  u/s

417/376/493/ PC.

On examination he found that  she was pregnant from 21 weeks. Her

marital  status  was  unmarried.   On  examination  pulse  rate  67  per

minute, B.P 126/78 MMHG. Per abdomen examination uterus height  21

weeks  (positive  ).  Fetal  moment  positive.  Fetal  heart  rate  132  per

minute. PV examination per speculam- himen tear at 3 O' Clock and 7

O' clock position. Os closed CX soft long posterior USG. Report on 9-9-

16  single  life  fetus  with  cephalic  presentation  26  weeks  6  days.

Expected fetal weight 996 gms. 

Remarks- The above examine girl has sexual intercourse at the time of

examination there is no any sign of violence marks present on her body

and her private part. As she is already pregnant so vaginal swab was

not done to know her exact age consult your higher center (radiology

or orthopedics.

    Ext 1 is the medical report. Ext 1(1) is my signature. 
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8.       In Cross Examination  the  PW.1 has  stated  that the victim

Smti  Rupa  moni  Konwar  was  examined at  Chapakhowa FRU.  But

below his signature in Ext. 1 it does not bear the seal of Chapakhows

FRU. The finding of the victim were recorded in the Medico Legal

Case Register. It is not mentioned in Ext. 1 when police collect the

same from me. It is not mentioned in Ext. 1 that he has noted down

the findings from the victim from the medico legal case register. 

9.      He  denies  the  suggestion  that  Medico Legal examination

of the victim was improper. 

10.      P.W.2,  Sri Dharmeswar Konwar  has  deposed  that   he  is

the informant of this case.  Smt. Suti Konwar @ Rekhamoni is his

daughter who is victim in this case.  He knows the accused person

who belonged to his village. Incident took place in the year of 2016.

One day his daughter Smt. Suti Konwar @ Rekhamoni informed that

she is pregnant of about five months. She told that she was pregnant

from the side of the accused Debeshwar Phukan. Then he invited the

village meeting. In the meeting the villagers were present along with

his  daughter   Smt.  Suti  Konwar  @  Rekhamoni  and  accused

Debeshwar Phukan.  In the meeting on asking the accused admitted

that  Smt. Suti Konwar @ Rekhamoni was pregnant from his side.

After the meeting the accused fled away from the village. Then he

lodged the instant case. After about three months a boy was given

birth by his daughter. The age of the boy is now about one and half

years. His daughter is staying in the home of the accused along with

her child. Police recorded his statement. Police medically examined

my daughter. 

11.      In  Cross-examination  the  PW.2   has   stated   that the

accused  Debeshwar Phukan is his son in law. The sexual relationship

between the victim and accused took place according to the own will

and consent of the victim. The accused  Debeshwar Phukan did not
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put any pressure upon his daughter and no force was  used with her

by the accused. The accused and his daughter are residing together

after two to three days of lodging his ejahar as husband and wife

after the incident. He does not know the contents of the ejahar and

he  also  cannot  say  who  wrote  the  ejahar.  The  accused  and  his

daughter are residing peacefully as husband and wife alongwith the

child in the house of the accused. That we have visiting terms with

the accused and his daughter alongwith their family members. The

ejahar was lodged due to some misunderstanding between him and

the  village  people.  He  has  no  objection  if  the  accused person  is

acquitted  in this case. In the village meeting around 15-16 persons

gathered in the Tup Singha L.P. School. Police did not recorded  his

statement. 

12.     P.W.3,  Smt.  Rupa moni @ Chuti  has  deposed  that  the

complainant is  her father. Accused  her husband. At present  she

stay  with  her husband and her  in-laws.  She has  a male  child

who's  age is  more  than one year now. She does not  know whether

her  father had  lodged any  case  against  her husband or not.  Now

she  and  her  child are   staying with her husband  and in-laws

peacefully. Due  to  misunderstanding  her  father  had  lodged  this

case. 

13.       In  Cross- Examination  she  has  stated  that  she  has

no  objection  if  the  accused  is acquitted  from  this case.  There

was  no physical   relation  between  her and her husband  before

marriage.   She  married  with  the  accused according  to  social

rights. On  suspicion  the  FIR  was  lodged. 

14.       PW.4, Smt. Lilima  Knowar  has  deposed  that  informant  is

her  husband.  Accused is  her  son in  law. Her  daughter  Rupamoni

Konwar  @  Chutti  married  to  Debeswar  Phukan. Now,  they  have

one  three years  old  boy.  They  are  living  peacefully  and  at  their
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matrimonial  home.  Due  to  misunderstanding  case  was lodged.

15.       In cross-examination   the  PW.4  has  deposed  that  she  has

no  objection  if  accused  is  acquitted  from  this  case.  

16.    PW.5,   Smt.  Budheswari    Knowar    has   deposed   that

informant  is  her brother.  Victim  girl  Rupamoni  Konwar  is her

niece.   She  was  married  to  accused  Debeswar  Phukan.  Due  to

some  misunderstanding   the   case   was   lodged  against   the

accused.  Now,  the matter  is  amicably  settled  amongst  them.

The  accused  and  victim  girl  are  now   leaving   happily   married

life  having  one  three  years  old  boy.  

17.       In cross-examination   the  PW.5  has  deposed  that  she  has

no  objection  if  accused  is  acquitted  from  this  case.

 

18.       With  regard to  the point  for  determination,  ld. counsel  for

the  accused  has submitted (i) that  the  accused  has  failed  to

prove  the  material  ingredients  of  the  charges  framed  against

the  accused person. (ii) that  the  victim  girl(PW.3) herself  has  not

not  alleged  anything   against  the   accused person. The  victim

girl  is  now  the  wife  of  the  accused  and  they  are  living  their

happy  conjugal  life  alongwith  a child. The complainant,  PW.2 has

also  deposed  the  accused  is  son in  law and he has  no  objection

if  the  accused  is  acquitted  from  this  case. 

19.      In  reply Ld. Addl. P.P  has  submitted  that  the  victim  girl

has  not  alleged  anything  against  the  accused person.

20.    Upon  hearing   both  sides  I  have  gone  through  the

material   evidence   on   record   and   found   that   the   victim

girl(PW.3)  has  deposed  that  due  to  misunderstanding  her  father

has  lodged  this  case  and  she  is  now  staying  with  the  accused

person  alongwith  their  happily. She  has  stated  in  her  cross-
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examination  that  there  was  no physical  relationship  between  her

and  her  husband  before  their  marriage  and  on  suspicion  the

FIR  was  lodged.

 
21.     As  the  victim  girl  herself   has  not  alleged  anything

against  the   accused person, I  am  of  the  considered  opinion

that the Prosecution has  failed  to  prove material  ingredients  of

offence  against   the   accused   person.  Hence,  the   accused   is

acquitted and set at liberty. 

22.      The bail  bond  of  the  accused  is  extended U/s. 437(A) of

the  Cr.P.C. 

23.       As  the  victim  girl  is  not  raped by the  accused  person,  I

am  not  inclined  to  allow  the   compensation  U/s. 357 A Cr.P.C.     

24.      Send  a copy of the Judgment to the Deputy commissioner

Tinsukia. 

   

25.        Given under my hand and seal of this Court on the  30 th day

of   November, 2019.

   Dictated and corrected by me.

         ( A. Hakim )                        ( A. Hakim)
         Addl. Sessions Judge-2                 Addl. Sessions Judge-2   
              (FTC), Tinsukia.                                 (FTC), Tinsukia
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APPENDIX

PROSECUTION WITNESSES

P.W.1- P.W.1, Dr. Junuma Prasad.

P.W.2- Sri  Dharmeswar  Konwer, 

P.W.3- Smt. Rupamoni  @  Chuti,

P.W.4- Smt Lilima Konwar,

P.W. 5, Smt. Budheswari  Konwar.

PROSECUTION EXHIBITS

Ext.1-    Medico  Legal  Report,

 

(A. Hakim)
Addl. Sessions Judge-2

(FTC), Tinsukia.

 


