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GR case no. 02 / 2018 

State  vs. Sri  Kunal Das and others 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS AT  

TINSUKIA, ASSAM 

 

GR Case No. 02 / 2018 

PRC 430 / 2018 

Under sections 324/34 of the Indian Penal Code  

 

State of Assam 

Versus  

1. Sri Kunal Das 

Son of Sri Nishu Kanta Das 

2. Sri Dipankar Das  

Son of Sri Dharani Das 

3. Sri Amit Das 

Son of Sri Nahul Das 

All are of:- 

Subhash Nagar 

P.S. Makum 

District Tinsukia     ---------- Accused Persons 

 

Present:   

Ms Pranjita Konwar, AJS 

 

Appeared: 

For the prosecution: Sri P. K. Sharma, Additional Public Prosecutor. 

For the accused persons:  Sri B. Deb and Sri B. K. Sharma, Advocates. 

 

Date of Evidence: 28-11-18, 12-02-19, 22-05-19 and 25-07-19 

Date of Argument: 30-10-19 and 14-11-19 

Date of Judgment: 22-11-19 
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JUDGMENT 

Information and Investigation 

1. One Sri Biki Dutta lodged a written ejahar dated 01-01-18 stating 

therein that on the night of 31-12-17 at around 11 pm when the informant 

was going by motor cycle towards Makum, 3 persons namely Sri Moni Das, Sri 

Amit Das and Sri Kunal Das obstructed near Subhash Nagar and attacked him 

at first with kicks and blows and afterwards they gave him blow on his head 

with sharp weapon like dao which they had brought with them and as a result 

of which he sustained grievous injuries. They also took away Rs.11,760.00 

(Rupees Eleven Thousand Seven Hundred and Sixty only) from him. 

The prosecution case was thus initiated.    

2. The said ejahar was received and registered as Makum PS Case no. 

01/2018 under section 394/307 IPC and the case was investigated. The 

investigation on being concluded by the police resulted in the Investigating 

Officer (herein after referred to as IO) concerned to s ubmit the charge sheet 

against the accused persons Sri Kunal Das, Sri Dipankar Das and Amit Das 

under sections 324/34 IPC. 

 

Trial 

3. In due course cognizance was taken of the alleged offence and 

summons were issued the accused persons. The accused persons appeared 

before the Court and the copies of relevant documents were furnished to them 

under section 207 of the Code of Criminal Procedure (herein after referred to 

as CrPC). Considering the relevant documents and hearing both parties, formal 

charge under section 324/34 IPC was framed in writing and the said charge 

on being read and explained to the accused persons they pleaded not guilty 

and claimed to be tried. 

4. In order to bring home the charge against the accused persons, the 

prosecution examined 7 (seven) witnesses. After closure of prosecution 

evidence, the statement of the accused persons under section 313 CrPC was 

recorded by putting to them the incriminating materials found against them 

during prosecution evidence. The defence plea of the accused persons was 

total denial and they also declined to adduce any evidence in his defence. 

Accused Kunal Das stated that he was not present at the place of occurrence 
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while the other two accused persons stated that the victim could have hurt 

himself when he had hit against the tin wall. 

5. I have heard argument of the learned counsels of both the sides. 

 

POINT FOR DETERMINATION  

6. Whether the accused persons Sri Kunal Das, Sri Dipankar Das and Amit 

Das on or about the 31st day of December, 2017 at Subhash Nagar, under 

Makum police station in furtherance of their common intention voluntarily 

caused hurt to Sri Biki Dutta by means of a sharp weapon and thereby 

committed an offence punishable under section 324/34 IPC? 

                     

               DISCUSSION, DECISION AND REASONS THEREOF 

7. In the light of definition of the law let me now appreciate the evidence 

to see whether the accused persons committed the offence punishable under 

sections 324/34 IPC.  

8. PW 1 could not recognise the informant but the accused persons were 

known to him and deposed that on the day of the incident on 31-12-17 at 

10:30 pm he was sleeping at his own residence when he had heard sound on 

tin boundary wall and he went outside his house to see that one person who 

is from his village was lying half-conscious on the till wall outside. He did not 

see any injury on the person. 

During the cross examination of PW1, PW1 added that the accused 

was injured, was alone lying on his tin and the injured could have possibly 

been under the influence of alcohol. 

9. PW 2, who knew both the informant and accused persons, deposed 

that on the day of the incidence 31-12-17 at about 11pm - 11:30 pm. He had 

heard a big noise and he went out and saw the informant was lying in a drain 

after breaking through his tin boundary wall. He rescued the injured along 

with his motorcycle from the drain and he smelled alcohol from the injured 

after being rescued the informant stood upon and went away. 

10. PW 3 also knew the informant and accused person. He could not 

remember the exact date of incident but he deposed that he had gone outside 

the house when the tin wall of his house was damaged during night time and 

then he had seen a person lying on his tin wall. He and his brother Sunu Dhar 

removed the person from the boundary wall and they went away. The person 
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had received injury as he had hit the tin wall and the injured person was 

conscious. 

11. PW 4 who knew both the informant and the accused persons deposed 

that on 31-12-17 at about 10:30 - 11 pm he had heard some noise and when 

he came out he had seen Biki Dutta lying on the road side. When he was 

picking up Biki Dutta, Sri Kunal Dutta and Amit Das started to hit Biki Dutta 

with their bare fists. At that time Biki Dutta was unconscious and he brought 

him to his residence. Thereafter he called up the police along with 108 

ambulance and the victim was taken to Civil Hospital.  Biki Dutta received 

injuries on his head and neck and he was bleeding and he was referred to 

AMCH, Dibrugarh. The victim was discharged from AMCH, Dibrugarh on the 

same day and the police has recorded his statement. 

During cross examination, PW4 deposed that the injured is his brother 

in law. He could not remember whether he had stated before the police that 

when he went to rescue the victim the accused Amit Das and Kunal Das were 

hitting the victim with their bare fists. He had seen Biki Dutta lying on the road 

next to a drain but he could not remember who elsewhere present then. He 

did not know if Biki Dutta drank alcohol and he could not say if Biki Dutta was 

drunk at the time of the incident. When he reached the place of occurrence 

he found Amit Das and Kunal Das standing along with some other person next 

to the victim. He had seen Chandan Dhar and Sri Sunu Dhar at the place of 

occurrence and later on Chandan Dhar took away his elder brother Sunu Dhar 

to their house. The place of occurrence is surrounded by the house of Sri 

Dipankar Das, Sri Sinu Dhar, Sri Chandan Dhar and Sri Dibakar Das and his 

house is situated at a distance of 25 metres from there. The house of Sushil 

Das and Santosh Das falls in between his house and the place of occurrence. 

PW 4 denied the suggestions that the accused persons have not assaulted his 

brother in law and thus his brother in law was involved in an eve teasing 

incident with a girl of their locality for which a meeting was also held. PW 4 

also denied the suggestions that he had deposed falsely. 

12. PW 5, who is the informant of this case, could not recognise the 

accused persons and deposed that on 31-12-17 he had met Kunal Das and 

Amit Das and Amit Das had asked for Rs.100.00 (Rupees One Hundred only) 

from him and when he informed that he had no money Amit Das started to 

search his pocket. He then pushed him aside and he also lost his balance and 
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fell down from his bike. He stepped foot on a tin wall and it made a noise. 

Moni Das came out upon hearing the noise and slapped him. Amit Das asked 

Moni Das to assault him and then he pushed Amit Das who fell on the drain 

beside the road. Thereafter Kunal Das grabbed him from behind and Moni Das 

pushed him upon his face. He fell down and Moni Das kicked him on his left 

cheek and after that Amit Das brought something like a stick from the drain 

and hit him on the right side of his head. After that he realised that he was 

bleeding profusely from his head and he became unconscious. There was 

Rs.11,760.00 (Rupees Eleven Thousand Seven Hundred and Sixty only) in his 

pocket at the time of the incident and he could not find the money when he 

regained his senses at the Tinsukia Civil Hospital after two hours. On the next 

date he lodged the ejahar. 

During his cross examination, PW 5 deposed that he had not stated 

before the police that he had met Kunal Das and Amit Das and that Moni Das 

came out and slapped him and Amit Das had asked Moni to assault him and 

that he pushed Amit Das and he fell down beside the road and thereafter 

Kunal Das grabbed him from behind and Moni Das punched him on his face 

and he fell down and Moni Das kicked him on left cheek and thereafter Amit 

Das brought something like stick from the drain and hit him on the road side 

on his head. He denied having stated before police that the accused persons 

took away Rs.11,760.00 (Rupees Eleven Thousand Seven Hundred and Sixty 

only) from his pocket and that he was fully drunk  on the day of incident and 

as such he had lost his balance. He also denied the fact that street of Subhash 

Nagar is narrow and hardly 5 feet wide and that when he was riding the motor 

cycle in drunken condition he hit a speed breaker and fell down. His brother 

in law Kishor Das did not come to the place of occurrence and he went to 

Kishor Das's house after incident from where he went to the Tinsukia Civil 

Hospital. He had stated before Kishor Das what he stated in Court during his 

deposition. He also denied that he was asked by the local boys of Subhash 

Nagar because of some incident of eve teasing with a girl of that area and that 

because of that incident a meeting was also held by the local people and 

because of that grudge he had falsely implicated the accused persons. He 

denied that he was not assaulted by the accused persons and that he had 

sustained his injury when he fell down due to losing his balance over sharp 

cutting tin while riding his motor cycle over the speed breaker. 
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13. PW 6 is the medical officer and has deposed that on 01-01-18 at 

around 1:00 A.M. he had examined Sri Biki Dutta@ Sittu where upon he had 

found three sharp cuts over the head. All the cuts were fresh of the size of 4 

cm X 1 cm X 1cm, 2 cm X 1cm X 1cm and 3 cm X 1cm X 1 cm respectively. 

The patient was advised C.T. Scan but the C.T. Scan was not received till 

preparation of the medical report. The injury was simple caused by sharp 

cutting object.  

During cross examination PW 6 deposed that the patient was not 

identified by anyone and no police requisition was received. No exact time of 

injury has been mentioned in the medical report and no investigation was also 

done to check if the patient was under the influence of alcohol. Such injuries 

may also be caused by falling over sharp C.I. Tin Sheets. Except injuries on 

the head no injuries were detected on the body of the patient. PW6 also could 

not say if the medical report was submitted to the party and not to the police 

and there is also no mention of any requisition of police on the basis of which 

the report was submitted.  

14. PW 7, who is the IO, deposed that his name was endorsed for 

preliminary investigation of the case after the ejahar from Sri Biki Dutta was 

received. He visited the place of occurrence where he recorded the statement 

of the informant and other witnesses. PW Kishore Das had showed him the 

place of occurrence and he prepared the sketch map of the place of 

occurrence. On 16-01-18 accused Kunal Das was arrested, interrogated and 

forwarded to judicial custody while the other two accused persons surrendered 

before Court after obtaining pre-arrest bail orders. He collected the injury 

report and submitted the case diary to the Officer-in-Charge Makum police 

station for further investigation. Remaining investigation of the case was 

completed by S.I. Bhaskar Saikia who submitted charge sheet against the 

accused persons under section 326/34 IPC.  

During cross examination PW 7 deposed that he had not mentioned 

the time of preparation in Exhibit 3 and he had not investigated the people 

residing near the place of occurrence as to whether the case has been falsely 

lodged against the accused persons. PW4 had not stated before me that he 

saw the accused persons assaulting the victim. PW 5 had also not stated 

before him that the incident took place only because of the fact that on the 

day of the incident while he was proceeding towards his sister’s house he was 



 
7 

GR case no. 02 / 2018 

State  vs. Sri  Kunal Das and others 

restrained by Amit Das and Kunal Das and when Amit Das demanded Rs. 

100.00 (Rupees One Hundred only) from Biki which he refused to give and on 

which accused Amit Das pushed PW 5 who fell down into the drain. PW 5 had 

also not stated before him that Sri Moni Das went after hearing the noise of 

the tin on which PW 5 had stepped and Moni Das slapped PW 5. PW 5 had 

also not stated before him that Amit Das asked Moni Das to assault PW 5 more 

on which PW 5 pushed Amit Das after Amit Das fell down on the drain beside 

the road and thereafter Kunal Das dragged PW5 from behind and Moni Das 

punched PW 5 on his face due to which PW 5 fell down and while he was lying 

on the ground Moni Das kicked PW5 on his left cheek and thereafter Amit Das 

brought something like a stick from the drain and hit PW 5 on the right side 

of his head. PW5 also did not state before him that on the day of the incident 

the accused persons took Rs. 11,760.00 (Rupees Eleven Thousand Seven 

Hundred and Sixty only) from his pocket. PW 7 further deposed that he 

completed entire investigation before submission of the case diary to the 

Officer-in-Charge and it is also a fact that as an ASI he is not empower to 

complete the investigation himself. He was entrusted by the Officer-in-Charge 

only to take pre steps of the investigation and he was empowered by the 

Officer-in-Charge to conduct the entire investigation. He had not found 

anything lying at the place of occurrence upon reaching the same. Nobody 

had pointed out to him at the place of occurrence as to who the witnesses 

were before he recorded the statement of the witnesses at the place of 

occurrence. None of the witnesses had stated before him that they had seen 

the accused persons assaulting the injured. No FIR was lodged on the day of 

the incident. At the place of occurrence there is a fence of C.I. sheets where 

the injured fell down with his motorcycle. The house of Kishore Das is not near 

the place of occurrence but it is at a distance. He had not seized the motorcycle 

of the injured and he had also not seized any Dao, rod or any weapon from 

the place of occurrence. The place of occurrence is thickly populated area with 

more than 50 houses where a picnic party was organised on the day of the 

incident. He had not examined any of the persons who organised the picnic 

party near the place of occurrence.  

15. The PWs also denied suggestions put to them by the defence side. 

16. It is seen from the evidence of the PWs that apart from PW 4 and PW 

5 (victim) none of the other PWs excluding the official witnesses stated 
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anything incriminating about the accused persons. PW 2 had spoken about 

injury being sustained by PW 5 but he did not say how the injury was sustained 

by PW 5. PW 3 deposed that PW 5 that he had sustained injuries as he had 

hit the tin wall. But at the same it is also true that evidence of a sole witness 

is also acceptable but the same requires heightened scrutiny. So to look at the 

evidence of PW 5, PW 5 deposed that the accused persons had assaulted him 

and Amit Das had hit him with something like a stick on the right side of his 

head as a result of which he bled and became unconscious. PW 4 also 

corroborated the evidence of PW 5 by stating that the accused had assaulted 

PW 5 and the accused continued hitting PW 5 when he had picked up PW 5. 

PW 4 also deposed that he had brought the victim to his house in an 

unconscious state. But then PW 5 deposed that PW 4 did not go to the place 

of occurrence and he had himself gone to the house of PW 4. So it is seen 

that there is much contradiction in the evidence of PW 4 and PW 5 which 

makes the credibility of their testimony doubtful. In addition to it PW 5 had 

stated in his ejahar that the accused gave him blows with something like a 

dao but during his evidence he deposed that he was hit with something like a 

stick. Moreover there is medical evidence that speaks that injury sustained by 

the victim was caused by sharp object and such injury may also be caused by 

the falling on sharp CI tin sheets which goes to corroborate the evidence of 

PW 3. Also PW 5 had made omissions on material facts in his statement before 

the IO which amounts to contradiction. In view of the discussion above the 

case of the prosecution side is brought under a cloud of doubt and their case 

cannot be said to be proved beyond reasonable doubt. 

 

DECISION 

17. Point number 5 is decided in negative and in favour of the accused 

persons. 

 

18. Upon full and complete appraisal of the evidence on the record and in 

view of decision reached on the point for determination chalked out in this 

case, I have no hesitation to hold that the evidence adduced by the 

prosecution does not prove beyond all reasonable doubts that the accused 

persons Sri Kunal Das, Sri Dipankar Das and Amit Das have committed offence 

punishable under section 324/34 IPC. The ingredients of the offence under 
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the aforesaid section of law has not been proved against the accused persons. 

Hence, the accused persons are found to be not guilty. 

 

ORDER 

19. Accused persons Sri Kunal Das, Sri Dipankar Das and Amit Das are 

acquitted from the charge under section 324/34 IPC and set at liberty. 

 

20. The bail bonds furnished by the accused persons are extended for a 

period of 6 (six) months from today in view of the provision of section 437 A 

CrPC. 

21. Judgment is pronounced in open court by reading out the operative 

part of the same.  

 

22. Case is disposed on contest. 

 

Given under my hand and seal of this court on the 22nd day of 

November, 2019. 

 

 

 

 

 

(PRANJITA KONWAR) 

Judicial Magistrate First Class 

Tinsukia 
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APPENDIX 

 

Prosecution Witnesses: 

PW 1: Sri Chinu Dhar 

PW 2: Sri Dibakar Das 

PW 3: Sri Chandan Dhar  

PW 4: Sri Kishor Das  

PW 5: Sri Biki Das 

PW 6: Dr Avinash Kumar 

PW 7: Sri Bhaben Dutta 

Prosecution Exhibits: 

Exhibit 1: Ejahar  

Exhibit 2: Medical report  

Exhibit 3: Sketch Map of place of occurrence 

Exhibit 4: Charge sheet 

Defence Witnesses:  

None 

Defence Exhibits:  

None 

Court Witnesses: 

None 

Court Exhibits: 

None 

Material Exhibits: 

None 

 

 

 

 

(PRANJITA KONWAR) 

Judicial Magistrate First Class 

Tinsukia 

 

 


