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FINAL ORDER 

1. The instant proceeding has been initiated by virtue of an application filed

by the aggrieved person, Smti. Pabitra Sarmah, under Section 12 of the

Protection  of  Women  from  Domestic  Violence  Act,  2005  (hereinafter

referred to as “The Act”) seeking protection order u/S 18 of the said Act,

residence  order  u/S  19  and  direction  to  the  respondents  to  pay

maintenance u/S 20 of the Act along with compensation u/S 22, as well as

an order giving custody of her children to her u/S 21 during the course of

the proceeding and an ex parte interim order against the respondents. 
2. Petitioner’s Narrative of the Facts in brief.

The aggrieved person, Pabitra Sarmah, introduces herself as the legally

wedded wife of the Respondent no. 1, Sri Daluram Sarmah and that their

marriage  was  solemnized  on  13.01.2018 according  to  Hindu  Rites  and

Customs.  After  the  ceremony,  she  moved  into  the  house  of  the

Respondents at Ledo Baruah Ghat, No.1 Kuhiarbari, Margherita and began

to reside with her husband and her in-laws. Out of the wedlock, the parties

were  blessed  with  two  children,  a  girl  named  Dibya  Sarmah,  born  on

05.06.2009 and a boy named Dibakar Sarmah, born on 03.04.2011. As she

narrates her story, she states that trouble began to rock her marriage with

the  Respondent  no.1  when  her  mother  in  law,  Respondent  no.  2,

questioned the paternity of the second child claiming that the boy was not

the son of the Respondent no. 1. This accusation acted as a precursor to a

long  duration  of  mental  and  physically  torture  including  deprivation  of

adequate necessities for living as well as much required medical treatment

which culminated in her finally leaving her matrimonial house to live with

her  parents.  There  was no attempt to settle  their  grievances  from the

respondents.  For  a  brief  spell,  the  petitioner  moved  back  into  her

matrimonial  house upon coming to know of  her  husband’s  extreme ill-

health in order in order to take care of him. However, once the respondent

no.  1  had  recovered  from  his  ill-health,  he  went  back  to  torture  the

petitioner again and she had to leave her matrimonial  house again for

good. The aggrieved person/petitioner states that she has been suffering

from illness herself and she has two minor children dependent on her and

so  far  it  had  been  her  father  who  had  been  bearing  all  her  medical

expenses but it has become difficult for him to continue supporting her

when she has no income of her own. Hence, this case. 



3. Respondent/Opposite Party’s Narrative of the facts in brief.
The respondents nos. 1 and 2 have both filed a joint written statement

denying all allegations of mental and physical torture made against them

stating  further  that  the  petitioner  had  filed  the  petition  suppressing

material facts. The respondents submit that the respondent no. 2 is an old

ailing lady of 75 years of age and is undergoing medical treatment since

the year 2012 and also that the petitioner/aggrieved person had left the

matrimonial  house  on  her  own  volition.  Respondent  no.  1  also  denies

earning Rs. 40,000/- and states instead that he is a cultivator who is also

the joint  owner of  a plot  of  land measuring 10 bighas 1 katha and 10

lechas where he cultivates rice and the income thus generated helps in

maintaining his family. It is further submitted in the Written Statement that

the  respondent  no.  1  is  ready  to  give  half  his  share  of  land  to  the

aggrieved person for the maintenance of the petitioner along with their

children. 
4. Upon receipt of the Domestic Incident Report (D.I.R), notice was served

upon the respondents to file written objection, if any, against the prayer of

interim maintenance. Thereafter, an ex parte interim maintenance order

awarding Rs.4,000/- per month as interim maintenance to be paid by the

Respondent no. 1 towards the maintenance of the aggrieved person and

their children, was passed vide order dated 03.12.2018. However, it has

been brought to the notice of this Court that not a single payment has

been made until this day. The Respondents did appear in order to file their

Written Statement on 26.11.2018 but stopped appearing thereafter. After

filing of the Written Statement, the instant case proceeded to the stage of

evidence and the petitioner filed her sole evidence on affidavit. Due to the

absence of  the respondents,  her cross-examination was dispensed with

and the matter proceeded ex-parte against  the respondents vide order

dated 19.09.19.
5. The  aggrieved  person  examined  only  herself  as  P.W-1  but  her  cross-

examination  was  dispensed  with  due  to  the  non  appearance  of  the

respondents.
6. Undisputed Facts:

In order to fairly adjudicate a petition u/S 12 of the Protection of Women

from Domestic Violence Act, 2005 (hereinafter referred to as “the Act”) a

few essential ingredients need to be proved. 



7. Firstly, in order to constitute an offense under this Act, the parties must

have or have had a domestic relationship with each other. Section 2 clause

(f) of the Act defines the phrase “domestic relationship” as a, “relationship

between two person who live or have, at any point of time, lived together

in  a  shared  household,  when  they  are  related  by  consanguinity,

marriage  or  through  a  relationship  in  the  nature  of  marriage,

adoption  or  are  family  members  living  together  as  a  joint  family.”

Secondly, “shared household” means “a household where the aggrieved

person lives or at any stage has lived in a domestic relationship either

singly or along with the respondent...” 
8. A thorough perusal of the Plaint and the Written Statement as well as the

Evidence in chief of the petitioner/aggrieved person has revealed that the

factum of marriage between the two parties, solemnized on 13.01.2018 as

well as of cohabitation in a shared household at Ledo Baruah Ghat, No.1

Kuhiarbari, Margherita is admitted and uncontested by the Respondents.
9. Points for Determination:  Noting at the spousal relationship between

the aggrieved person is being the legally wedded wife of the respondent

no.  1  is  admitted,  we  directly  come  to  the  following  points  of

determination:
(i) Whether acts of domestic violence as defined u/S 3 of the Act

has been committed by the Respondent upon the aggrieved

person?
(ii) Whether the aggrieved person is entitled to the reliefs u/S 18,

19,  20,  21,  22 and 23 of  the Act  as prayed for,  from the

respondents?

DISCUSSIONS, DECISIONS AND REASONS THEREOF 

10. I have heard the argument forwarded by the engaged Counsel for

the aggrieved person. None appeared on behalf of the respondent’s side

for the hearing and the aggrieved person, standing as P.W-1 was also not

cross-examined. In her evidence in chief on affidavit, the aggrieved person

as P.W-1 has narrated the same facts as stated in her application u/S 12 of

the Act. 

Point for Determination No. (i) 

11. The aggrieved persons in her petition as well as in her evidence in

chief had alleged that the respondent nos. 1 & 2, being her husband and



her  mother-in-law,  had  both  verbally  and  physically  abused  her  by

accusing her of bearing in illegitimate second child out of the wedlock and

deprived her of  adequate sustenance as well  as much needed medical

attention  during  the  course  of  her  second  pregnancy.  Even  after  her

second child was born, they continued to commit such acts of abuse which

finally forced her to leave her matrimonial house. A careful perusal of the

Domestic  Incident  Report  called  for  also  confirms  her  allegations  of

mistreatment. 
12. These  allegations  stand  un-rebutted  by  any  explanations  or

evidence on behalf of the respondents in the light of their absence during

the  trial  in  spite  of  notice  being  duly  served upon them.  Thus,  in  the

dearth of any evidence to the contrary, it is only prudent to presume that

the accusations of domestic violence cast upon the respondents by the

aggrieved person are true to their word and the respondents are liable for

the same. Therefore, point no. (i) is decided in affirmative and goes

in favour of the aggrieved person. 

Point for Determination no. (ii)

13. Considering the discussion made above, I am of the opinion that the

aggrieved person is entitled to the following reliefs:
(a)Protection  Order  u/S  18  of  the  P.W.D.V  Act:  From  the  evidence

deposed by P.W-1, Pabitra Sarmah, it can be gleaned that the respondents

had harassed her with verbal taunts and aspersions on her character as a

woman  accusing  her  of  bearing  an  illegitimate  second  child  and  also

physically  abusing  her  while  she  was  still  residing  at  her  matrimonial

home. In the absence of the any evidence to the contrary, the statement

of the aggrieved person remains un-rebutted. Therefore, the respondents

are  hereby  prohibited  from  committing  any  further  acts  of  domestic

violence amounting to physical, mental, verbal, and economic or any other

kind of abuse or aid or abet similar acts upon the aggrieved person. 
(b)Residence Order u/S 19 of the Act: From the evidence on record it can

also be gleaned that because of continued merciless verbal and physical

abuse meted out upon her, the aggrieved person was forced to leave her

matrimonial home and take shelter in her maternal home with her parents.

Her father had since then been bearing her medical expenses as well as

maintaining her children and supporting their education. It is unfortunate

that an aged man who had given away his daughter in marriage has had



to support her as well as her offspring in spite of having an able bodied

son-in-law having means of earning. It is the responsibility of the husband

and the father of the children to support and take care of his children and

the  aged  grandfather  must  be  absolved  of  his  additional  burden.

Therefore,  in  the  light  of  the  above,  the  respondent  no.  1  herein  are

directed to provide a room in their house for the comfortable habitation of

the  aggrieved  person  and  their  children  or  secure  an  alternate

accommodation of the same level as was enjoyed by the aggrieved person

in their shared household and pay the rent thereof. 
(c)Monetary relief u/S 20 of the Act: As nothing in the record suggests

that the aggrieved person is financially independent and instead that after

moving back into  her  parental  abode she has  been dependent  on her

father  for  her  medical  expenses  as  well  as  for  the  education  and

maintenance of herself and her children, it is thus clear that she requires a

certain amount to meet her basic necessities. It has also been submitted

in  the  evidence  in  chief  that  the  respondent  no.  1  is  a  cultivator  by

occupation  growing  rice,  tamulbari, bamboo  garden,  tokou  bari and

vegetable garden near his residence and earning about Rs. 40,000/- per

month. Moreover, in his written statement, the respondent no.1 had stated

that he was the joint owner of a plot of land measuring 10 bighas 1 katha

and 10 lechas where he cultivates rice and whatever income is generated

goes into supporting his ailing mother and his own medical expenses. A

number of medical prescriptions have been submitted by both parties to

support their claims. There is no documentary evidence to prove that the

respondents regularly earn Rs.40,000/- per month from his rice cultivation.

Also pertinent to be noted that this juncture is that the parties share two

children  between  them,  a  daughter  named  “Dibya  Sarmah”  born  on

05.06.2009 and whose birth certificated is produced as Ext. 1 and a boy

named  “Dibakar  Sarmah”  born  on  03.04.2011  according  to  his  birth

certificate marked as Ext. 2. The aggrieved person was also awarded Rs.

4000/- per month as interim maintenance but the respondent had failed to

pay even a single instalment of the same. 
Therefore, keeping in view the medical expenses of the aggrieved person

as well as the growing market prices of daily consumer goods and basic

amenities and as such the cost of living, I hereby direct the respondent no.

1 to pay a monthly maintenance of Rs. 3000/- towards the sustenance and

maintenance of the aggrieved person and Rs.1000/- each towards both of



her  children,  their  education  and  other  requirements,  in  total  being

Rs.5000/- only. 
(d)Custody of the children u/S 21 of the Act: Considering the fact that

both the children are still  minor and requires the care and attention of

their mother, their custody is entrusted with the aggrieved person, Pabitra

Sarmah subject to any order otherwise passed by a Court of competent

jurisdiction dealing with matters of custody of children. 
(e)Compensation order u/S 22 of the Act: In addition to the maintenance

amount to be paid monthly to the aggrieved person, the respondent nno.1

is also directed to pay a sum of Rs. 10,000/- for one time as additional

compensation and damages for subjecting the aggrieved person to mental

agony,  emotional  distress and physical  abuse through acts of  domestic

violence committed upon her by the respondents. 

ORDER

14. In the light of the discussions made above and the decisions arrived

at, the respondents are hereby directed to do the following:
i. The respondents are prohibited from committing any further

act  of  domestic  violence  upon  the  aggrieved/petitioner  or

aiding or abetting such acts upon her. 
ii. The respondents are directed to provide a room in their house

for the comfortable habitation of the aggrieved person and

her  children  or  secure  an  alternate  accommodation  of  the

same level as was enjoyed by the aggrieved person in their

shared household and pay the rent thereof.
iii. The  respondent  no.1  is  also  directed  to  pay  a  monthly

maintenance of Rs. 5000/- per month to the aggrieved person

from the date of this order.  The total  amount having been

divided  as  Rs.3000/-  only  towards  the  sustenance  and

maintenance  of  the  aggrieved  person  and  Rs.1000/-  each

towards  both  of  her  children,  their  education  and  other

requirements.
iv. The respondent is also directed to hand over the custody of

his minor children to the aggrieved person unless otherwise

directed by a court of competent jurisdiction. 



v. The respondents are also directed to pay one-time additional

compensation and damages amounting to Rs. 10,000/- to the

aggrieved  person  for  the  mental,  emotional  and  physical

torture meted out by them upon the aggrieved person. 

The  respondent  shall  comply  with  the  aforesaid  Order  within  one  (1)

month from the date of intimation of the instant Order.

15. Let copy of this judgment/final order be provided free of cost to the

petitioner/aggrieved and also copies of the judgment be forwarded to the

respondent,  the  Protection  Officer  and  the  Officer-In-Charge  of  the

concerned Police Station for intimation and/or compliance.

Pronounced by  me in  this  open Court,  on  this  30th  day  of  November,  2019

(Saturday) under my hand and seal of this Court.

Typed and corrected by me

Sukanya Gogoi, AJS

Judicial Magistrate of the First Class, 

Margherita


