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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

GR CASE NO 256 OF 2013 

U/Sec 147/148/326 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1) SRI LILESWAR CHANGMAI 

S/O: LATE PRATEEK CHANGMAI 

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

2) SRI DEBUN CHANGMAI 

S/O: SRI PHANIDHAR CHANGMAI  

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

3) SRI PINKU CHANGMAI 

S/O: JUGA NANDA CHANGMAI 

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

4) SRI MAINA CHANGMAI 

S/O: SRI DEBEN CHANGMAI 
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ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

5) SRI MANTU CHANGMAI 

S/O: SRI TANKESWAR CHANGMAI 

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

6) SRI BHUPEN GOGOI 

S/O: SRI KESHAV GOGOI  

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

7) SRI HIMANTA GOGOI 

S/O: DHANESHWAR GOGOI  

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

8) SRI THUNKU CHANGMAI @ DIGANTA CHANGMAI 

S/O: SRI TANKESWAR CHANGMAI 

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

9) SRI JAGAT GOGOI 

S/O: SRI JUGA KANTA GOGOI  

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 



3 
 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

10) SRI TUTUKAN CHANGMAI 

S/O: SRI PHANIDHAR CHANGMAI 

ADDRESS: LAKHIPATHAR DEOGHARIA GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

11) SRI SIMANTA CHANGMAI 

S/O: LATE DHARMESHWAR CHANGMAI  

ADDRESS: LAKHIPATHAR DEOGARI GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

12) SRI MAHENDRA CHANGMAI 

S/O: SRI THANESWAR CHANGMAI 

ADDRESS: LAKHIPATHAR DEOGARI GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

13) SRI CHASH CHANGMAI 

S/O: SRI JOGENDRA CHANGMAI  

ADDRESS: LAKHIPATHAR DEOGARI GAON 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM (Case is filed vide order dated 06/05/17) 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 
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FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. BIKRAMADITYA NATH, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON: 06-05-17 

EVIDENCE RECORDED ON: 24-01-18, 05-03-18, 19-07-18, 27-12-18, 06-04-19 & 12-09-19  

ARGUMENT HEARD ON: 19-10-19 

JUDGMENT DELIVERED ON: 04-11-19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 16/04/13 at about 10:30 

P.M. it was the brother of the informant who went to attend BIHU at the house of 

KHAGEN GOGOI. At that time all the accused persons assaulted the informant’s 

brother. The victim had sustained injuries on his head, hand & shoulder with a sharp 

weapon & rod. The injured was admitted at the SANJIVANI hospital. The delay has 

been caused in the lodging of the FIR due to work in the hospital. The criminal law 

was set in motion with the lodging of the FIR. 

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 85/2013 U/sec 

147/148/326 of IPC and the case was entrusted to SI ABHISHEK RAJKHOWA for 

investigation and finally after completion of investigation the charge-sheet was 

submitted by him against the accused person U/sec 147/148/326 of IPC.  

3. In this case all the accused persons appeared before the court and they were 

allowed to go on bail by my Ld. Predecessor and as per section 207 of CrPC & the 

charges U/sec 147/148/326 of IPC were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. The case one of 

the accused person was filed by my learned predecessor. In this case the 

prosecution has adduced as many as nine PW’S to prove the case. In this case the 

statements of the accused persons are hereby recorded and their pleas are of total 

denial. The defence has did not adduce any DWs from their side.  

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

 



5 
 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused persons were members of the unlawful assembly at 

10:30 P.M. had assaulted the victim and thereby committed an offence of 

rioting and thereby committed an offence u/sec 147 of IPC? 

POINT FOR DETERMINATION NO.2: 

Whether the accused persons being armed with deadly weapons at the 

same time and place had assaulted the victim and thereby committed an 

offence of rioting and thereby committed an offence u/sec 148 of IPC? 

POINT OF DETERMINATION NO 3: 

Whether the accused persons had voluntarily caused grievous hurt to the 

victims i.e. with dao & rod which is an instrument of sharp cutting and 

thereby caused grievous injury to the victim & thereby committed an 

offence punishable u/s 326 of IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience all the points are clubbed together: 

6. PW1 in her evidence has deposed that she is the informant of this case. The incident 

took place more than 2 years back during night time at about 10:30 pm. In that 

evening her younger brother Khanindra @ Khanin Gogoi went to the house of 

Khagen Gogoi to visit house on the occasion of Bihu. She was informed by her sister, 

mother that her said brother had been assaulted by the accused persons in the 

house of Khagen Gogoi being accompanied by Army. As a result he sustained injury. 

On the following day she went to see him at Sanjibani Hospital at Dibrugarh and saw 

injury on his various parts of body, including on the head. The condition of her 

brother was very critical and the doctor was reluctant to do treatment and asked 

them to file police case. Afterwards, she has lodged the ejahar and then the doctor 

of the hospital gave him treatment. Ext. 1 is the ejahar and Ext.1(1) is her signature. 

Her brother had to be admitted in the hospital for some days.  

7. During cross examination she stated that she reside at his husband’s house and not 

in the house of her brother Khanin. The incident took place on 16th of the month. 

Her brother was taken to the hospital in 17th of the said month and on 18th she had 

lodged the ejahar. Only after lodging the ejahar the doctor treated her brother. She 

does not know who had assaulted her brother. The suggestion put forward is of total 

denial.  
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8. PW2 in his evidence has deposed that he knows the informant Kalpana Gogoi and he 

also know injured Khanidra Gogoi. All the accused persons are known to him. The 

incident took place in the year, 2013. On the following day of alleged occurrence the 

informant asked him to accompany her to the PS. She told him that some villagers 

assaulted her brother Khanindra, who was admitted in the hospital. He accompanied 

the informant to the PS being the village headman, where the informant lodged the 

ejahar.  

9. During cross examination he has stated that Khanindra Gogoi was a drunkard. He 

heard that he used to create nuisance in the village. He does not know if he 

sustained injuries by fall.  

10. PW-3 in his evidence has deposed that he know the informant Kalpana Gogoi and 

injured Khanidra Gogoi. He also know all the accused persons. His house is at a 

distance of 4 kms from the house of the informant. The incident took place about 3 

to 4 years back. He heard that a quarrel took place at the village of the informant 

and the accused persons. He does not know over what matter the quarrel took 

place. Police did not record his statement.  

11. His cross examination has been declined by defence side.  

12. PW4 in her evidence has deposed that informant and the accused person are her co-

villagers. The incident took place in the year 2013 at about 10/11:00 pm. At that 

time, she was sleeping in her house. Hearing hue and cry outside her house, she 

came out and saw Khanindra Gogoi in injured condition near her campus. She saw 

blood oozing out from the body of Khanindra Gogoi. She informed the family 

members of Khanindra Gogoi and thereafter her family members came to the place 

of occurrence and took Khanindra Gogoi to hospital at Dibrugarh. The Army also 

arrived at the place of occurrence. The victim would not know who caused her 

injuries.  

13. The cross examination has been declined by defence side.  

14. PW5 in her evidence has deposed that informant and the accused person are her co-

villagers. The incident took place six years back at about 8-30 pm. Khanindra came 

to their house and created nuisance. After creating nuisance he went out from their 

house. Later on, he heard that Khanindra Gogoi was lying somewhere in injured 

condition. He cannot say what happened to Khanindra Gogoi.  

15. Cross examination has been declined by defence side.  

16. PW6 in her evidence has deposed that both informant and the accused person are 

co-villagers. The incident took place in the year 2013 at about 8-30 pm. Khanindra 
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Gogoi came to their house and created nuisance. He was carrying two swords and he 

was cutting bamboo wall of their house. After that Khanindra Gogoi left the place of 

occurrence. He cannot say what happened to Khanindra Gogoi. Later on, he heard 

that somebody attacked Khanindra Gogoi.  

17. During cross examination he stated that they maintain a good relation with 

Khanindra Gogoi. Khanindra Gogoi used to create nuisance very often in their village 

under influence of alcohol. He cannot say about the enmity between Khanindra 

Gogoi and others.  

18. PW7 her evidence has deposed that she know the informant and all the accused 

persons. The occurrence took place on the day of marriage ceremony of her brother-

in-law Lileswar Changmai. On that day at about 8:00 P.M Munin Gogoi had cut the 

door of her house. Munin Gogoi also used slang language towards them. She along 

with her mother Sarukan Changmai, sister in law Raboti Changmai and nephew was 

present there. On the next day police came to her house and asked about the 

matter. Why Munin Gogoi had cut the door of her house she does not know.  

19. Her cross examination has been declined by defence side.  

20. PW8 in her evidence has deposed that she know the informant and all the accused 

persons. She does not know the reason behind the arrest of the accused persons. He 

does not know about the occurrence.  

21. Her cross examination has been declined by defence side.  

22. PW9 in his evidence has deposed that the informant is her elder sister. He knows all 

the accused persons. On the day of occurrence he was coming to the house of 

Khagen Gogoi and at that time someone assaulted him from back side. He was taken 

to the medical for treatment. He was admitted in the medical for 2 days. Thereafter, 

he was discharged.  

23. During cross examination he stated that he does not who assault him. He did not 

have any enmity with the accused persons earlier. He does not have any objection if 

the accused persons are acquitted from this case.  

24. I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

25. From the perusal of the evidence on record it appears that there was an occurrence 

which took place and it cannot be denied at all. The evidence of PW1 i.e. the 

informant of this case itself doubtful as during her examination in chief she stated 

that the accused persons assaulted the victim but in her cross examination she had 

admitted that she didn’t know who assaulted the victim. The other PW’S didn’t know 
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much about the occurrence as they have admitted that there was an a quarrel but 

they didn’t saw it. Moreover, the victim has been examined in this case and he had 

admitted that he didn’t know who assaulted him and he has no objection if the 

accused are acquitted from this case.   

26. It is also evident that no such ingredients of section 147/148/326 of IPC has been 

brought to light during the evidence of PW’S.  

27. This court had taken into consideration the statements of the accused persons u/sec 

313 of CrPC and their pleas are of total denial. 

28. During the evidence of these PW’S none of the ingredients of section 147/148/326 of 

IPC could be bought forwarded by the prosecution during the course of evidence. 

Hence, this court finds itself difficult that no such essential elements of the above 

mentioned sections could be proved by the prosecution beyond reasonable doubt. 

29. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

30. In the case of V. D. Jhingan Vs. State of Uttar Pradesh1 the hon’ble supreme 

court has held that it is also the cardinal rule of our criminal jurisprudence that the 

burden in the web of proof of an offence would always lies upon the prosecution to 

prove all the facts constituting the ingredients beyond reasonable doubt. If there is 

any reasonable doubt, the accused is entitled to the benefit of the reasonable doubt.  

31. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

32. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the 

charges leveled against them. 

ORDER 

33. In view of the above discussions and reasons it is held that the 

 

1 
 AIR 1966 SC 1762 
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prosecution has failed to prove the charges leveled against the accused 

persons & as such the accused persons are acquitted of the charges 

leveled against them under section 147/148/326 of IPC  and they are 

thereby set at liberty.  

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 04th day of 

NOVEMBER, 2019 at MARGHERITA COURT. 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SMTI KALPANA GOGOI 

PW2: SRI EBLAL SHARMA 

PW3: SRI CHANDRA KANTA KOCH 

PW4: SMTI RANU GOGOI 

PW5: SMTI CHAMPA CHANGMAI 

PW6: SMTI REBOTI CHANGMAI 

PW7: SMTI DIPALI CHANGMAI 

PW8: SMTI ARUPA CHANGMAI 

PW9: SRI PHANINDRA GOGOI 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EX1 (1) IS THE SIGNATURE OF PW1 

DEFENCE EXHIBITS:  

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 

 

 


