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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 629 OF 2017  

U/Sec 380 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI DO SINGPHO @ UMBON 

S/O: LATE UMBAN DO SINGPHO 

ADDRESS: INTHEM NAGAPATHAR GAON 

P.S.: PENGEREE, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. SUBHAJIT DEBNATH, LEARNED LEGAL AID COUNSEL 

CHARGE FRAMED ON: 01-12-17 

EVIDENCE RECORDED ON: 09-01-18 & 18-01-18 

ARGUMENT HEARD ON: 19-10-19 

JUDGMENT DELIVERED ON: 01-11-19   

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that  on 20-10-17 the accused 

Do Singpho had stolen five numbers of brass dishes from the Inthem Buddha 

Mandir. The value of the said five numbers of brass dishes is of Rs. 7500/-.  After 

inquiry, on 26-10-2017 the said thief was apprehended by the local people and VDP 

persons. The said thief was interrogated by them and during interrogation the thief 

admitted that he had stolen the said articles and he sold the said articles to a 

Jewellery shop which was situated at Pengaree. Thereby the informant lodged the 
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FIR. The criminal law was set in motion with the lodging of the FIR.  

2. In this case the O/C PENGEREE PS registered as PENGEREE PS case No. 56/2017 

U/sec 380 of IPC and the case was entrusted to ASI RAMONI SONOWAL for pre 

investigation and finally after completion of investigation the charge sheet was 

submitted by SI SANJIB SAIKIA against the accused person U/sec 380 of IPC. 

3. In this case the accused person was arrested and after finding a prima facie case 

and sufficient grounds to arrest the accused person and remanded to judicial 

custody. After filing of the charge sheet this court took cognizance of the offence 

u/sec 380 of IPC and as per section 207 of CrPC & the charge U/sec 380 of IPC were 

read over and explained to the accused person to which he pleaded not guilty and 

claimed to be tried. In this case the prosecution has adduced as many as eight PW’S 

to prove the case. In this case the statement of the accused person is hereby 

recorded and his plea is of total denial. The defence does not want to adduce any 

DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT OF DETERMINATION No.1: 

Whether the accused person on 20-10-17 had stolen 5 numbers of brass 

dishes from the Inthem Buddha Temple and thereby it was stolen by you from 

the temple without the consent of its owner and thereby the accused 

committed an offence u/s 380 of IPC? 

Discussion, Decision and Reasons there on: 

6. PW1 in his evidence has deposed that he know the informant and the accused 

person. On 21st October, 2017 they came to know that some utensils of their Inthem 

Buddha Bihar were stolen. They came to know from their co-villagers Pity Mouth that 

the accused went to his house in order to sell some utensils. They suspected the 

accused and caught him. On being asked he confessed before them that he had 

committed the theft. He also confessed before them that he sold some utensils in a 

jewellery shop at Pengaree Chariali. But the O/C did not allow them to go to the said 

shop. He further stated that out of stolen utensils three brass dishes were recovered 

and the same were seized by police. He put his signature as a seizure witness at the 

P.S. Later on, the dishes were handed over to them as per order of the Court. Ext. 1 

is the seizure list and Ext.1(1) is his signature. Police recorded his statement in 
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connection with this case.  

7. During cross examination he stated that he know the accused as he is his co 

villagers. They immediately did not file the case. At the time of making confession by 

the accused on 21-10-2017 there were about 50 persons. No one saw the accused 

committed the theft. They did not recover anything from his possession. He do not 

know what is written in Ext.1 and also did not read over the contents of it. He also 

did not know from whom those utensils were recovered. The suggestion put forward 

is of total denial.  

8. PW2 in his evidence has deposed that he know the informant and the accused 

person. On 21st October of the previous year they came to know about it. In this 

regard they found clue regarding involvement of the accused and accordingly he was 

brought. On being asked the accused confessed before them that he had committed 

the theft. He also confessed before them that he had sold some utensils in a shop at 

Pengaree Chariali and the same were recovered from the possession of the shop 

owner. Police recorded his statement in connection with this case.  

9. During cross examination he has stated that he know the accused as he is his co-

villagers. He did not see who had committed the theft. He also cannot say if any 

other person saw the accused committed the theft. They did not recover anything 

from his possession. He also cannot say from who police recovered the utensils. The 

suggestion put forward is of total denial.  

10. PW-3 in his evidence has deposed that he knows the informant and the accused 

person. One incident of theft of dishes took place at Inthem Buddha Mandir during 

the month of October, 2017. On 21st October of the previous year they came to 

know about it. The accused had previous criminal record and so they went to his 

house accompanied by villagers. Knowing the fact that they came to his house and 

the accused fled away. He was caught and brought to face the society. On being 

asked he confessed before them that he had committed the theft. He also confessed 

before them that he had sold some utensils in a jewellery shop. They went to the PS 

and on being asked he put his signature in the seizure list. Afterwards he came to 

know that the some utensils were recovered. Later on, they took possession of some 

utensils by order of the court. Ext.1 is the seizure list and Ext.1(2) is his signature. 

Police recorded his statement in connection with this case.  

11. During cross examination he stated that he did not see who had committed the 

theft. There was no proof regarding committing offence by the accused prior to the 

offence of this case. He cannot say if any other person saw the accused committing 
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the theft. They did not recover the utensils. He do not know what is written in Ext.1 

At the time of making confession there were 40 persons. The suggestion put forward 

is of total denial.  

12. PW4 in his evidence has deposed that he know the informant and the accused 

person. They are co-villagers. On 21st October, 2017 they came to know that some 

utensils of their Inthem Buddha Mandir had been stolen. Their co-villagers Pity 

Mouth told them that the accused went to his house in order to sell some utensils 

but he did not purchase. The character of the accused is doubtful. So, being 

suspicious they went to his house and brought him in order to take him to the house 

of the village headman. But on the way he fled away from their hands. He chased 

and apprehended. Then he was brought to a field of their village and on being asked 

he confessed before them that he had committed the theft. He also confessed before 

them that he had sold some utensils in a jewelery shop at Pengeree. They went to 

the PS and lodged the ejahar on 26th October, 2017. Later on, police recovered the 

utensils and as per order of the court they took possession of the same from the PS. 

Police recorded his statement in connection with this case.  

13. During cross examination he stated that nobody saw the accused committing the 

theft. Nothing was seized from his possession. He stated before police that they 

suspected the accused as told by Pity Mouth. Such utensils could be found in the 

market generally. The suggestion put forward is of total denial.  

14. PW5 in his evidence has deposed that he know the informant and the accused 

person. They are co-villagers. On 21st November, 2017 they came to know that some 

utensils of Inthem Buddha Mandir had been stolen. After revealing the aforesaid 

facts they talked over the matter. Then their co-villagers Pity Mouth told them that 

the accused went to his house in order to sell some utensils to his house but he did 

not purchase. So, being suspicious they brought him and on being asked the accused 

confessed before them that he had committed the theft. He also confessed before 

them that he had sold some utensils in a jewellery shop at Pengeree Chariali. They 

went to the PS and lodged the ejahar. Later on, police recovered the utensils. Police 

recorded his statement in connection with this case.  

15. During cross examination he stated that he did not see the accused committed the 

theft. Nothing was seized from his possession. He stated before police that they 

suspected the accused as told by Pity Mech. He do not know wherefrom police 

recovered the utensils as police did not allow them to go with them. The suggestion 

put forward is of total denial.  
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16. PW6 in his evidence has deposed that he do not know the informant and the 

accused person personally but know them by face. The incident took place about 2 

months back. He has a shop at Pengaree Chariali. The accused sold two brass dishes 

in his shop. On that day he was not in his shop but his son Rajnish was present. 

Afterwards, the O/C, Pengaree PS came along with the accused and asked him 

whether the accused had sold any brass utensils in his shop. He asked his son and 

then he came to know that the accused did so. His son brought out three utensils 

and being asked by police he handed over three brass dishes at the PS. Police seized 

the same vide Ext.1. Ext. 00001(3) is his signature. Police recorded his statement in 

connection with this case. He further stated that actually two brass utensils were 

sold in his shop but in a hurry one dish was additionally handed over at the PS.  

17. During cross examination he stated that he do not have any personal knowledge if 

the accused sold the utensils in his shop. No document was executed at the time of 

purchasing the utensils. He do not know what is written in Ext.1. He put his 

signature at the PS. He has not seen the utensils seized by police in the court.  

18. PW7 in his evidence has deposed that he is the informant of this case. He know the 

accused person. On 21-10-17 they could come to know that four brass dishes of 

Inthem Buddha Monastery were missing. After search it could be known that the 

accused had committed theft. So, they went to ask him about it. But he fled away 

while they were interrogating him. However, he was caught and then handed over at 

Pengaree PS on 26-10-17.Later on, he had lodged the ejahar of this case on behalf 

of the public. On being asked by public the accused confessed that he had 

committed the theft. Ext.2 is the ejahar and Ext.2(1) is his signature. Police recorded 

his statement in connection with this case. Afterwards the dishes were recovered 

from a shop and the same were seized.  

19. During cross examination he has stated that the ejahar was not written by him and 

he cannot recollect now the name of the writer. He had gone through the contents 

of the ejahar. He has not mentioned the reason for 5 days delay in lodging the 

ejahar. He has also not stated this fact to the IO. He did not see the accused 

stealing. He also stated that the accused has bad reputation in the village but he 

cannot say if any case was lodged against him. He came to know about the theft 

from the villagers. He has not submitted any documents to show that the utensils 

seized by police belonged to their temple. Generally such type of utensils are 

available in the market. Nothing could be recovered from the possession of the 
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accused. The utensils were recovered by police from a shop at Pengaree Chariali, but 

he did not go there. The suggestion put forward is of total denial.  

20. PW8 in his evidence has deposed that he know the informant and the accused 

personally, who are his co-villagers. On 21-10-17 the accused came to his house to 

sell two brass dishes. He refused to buy. After about 4 days he came to know that 

some dishes were missing from their Buddha temple. He told the villagers about the 

fact of coming of the accused to his house to sell brass dishes. So out of suspicion 

they went to his house and asked him confessed before the villagers that he had 

committed the theft. He also confessed that he sold the dishes in a shop at Pengaree 

Chariali. Then they handed over the accused at the PS. Afterwards, police recorded 

his statement in connection with this case.  

21. During cross examination he stated that he did not see the utensils brought by the 

accused to his house to sell the same. The temple committee informed him about 

the theft in the temple. He do not have personal knowledge about the nature of 

utensils stolen from the temple. At the time of apprehension of the accused he was 

present along with the public. The suggestion put forward is of total denial.  

I have heard the arguments of the learned ASST.PP & the learned defence 

counsel. 

22.  On close scrutiny of the evidence of PW’S it appears that none of the PW’S saw the 

accused person committing the offence of theft. It has also been admitted by the 

PW’S they had suspected the accused person in the commission of theft because of 

his previous conduct but with regard to his previous conduct the prosecution side 

has failed to bring any evidence. Now, in this case there was no recovery from the 

possession of the accused person.  

23. One of the important issues which appears from the evidence of PW’S is that the 

PW’S had admitted that the accused had confessed his guilt before them. The law 

relating to extra judicial confession is that it is unsafe to base conviction on extra 

judicial confession and it cannot be relied upon and it need support of other 

supporting evidence. Even if it has been brought to light that there was 

corroboration with the evidence of other PW’S but the test needs to be seen that the 

confession i.e. extra judicial should be voluntary one. In this case the accused was 

chased and caught the PW’S and thereafter he was produced before the villagers 

where he confessed his guilt. In such a case the admission of guilt by the accused 

cannot be said to be voluntary and it is unsafe to rely upon it. The extra judicial 
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confession cannot be voluntary one. Hence, in such a case it is not safe to rely upon 

it.  

24. Another important aspect which has been brought to light is with recovery of stolen 

articles from one shop at PENGEREE. But it is to be noted here that no such articles 

were recovered from his possession. However, PW6 had mentioned about the 

utensils which was brought by his son but he didn’t had any idea about it. The 

circumstantial evidence couldn’t be proved in this case.  

25. As far as the delay in the lodging of the FIR is concerned it appears that there is a 

delay of 5 days in the lodging of the FIR. There is no reason mentioned behind the 

delay in the lodging of the FIR as per EXT 2. Now let us have a glance at the 

evidentiary value of the F.I.R. It is not substantive evidence and it is merely to set 

the criminal law in motion. It also important to note that the F.I.R should be lodged 

as soon as possible. The object sustaining upon prompt lodging of the report to the 

police is to obtaining earlier information in relation to the circumstances in which 

crime was committed. 

26. The Hon'ble Supreme Court in BISHNU DEO Vs. STATE OF ODISHA (1982) 

CRILJ 4931 wherein the Hon'ble Supreme Court has observed that delay in the 

lodging of F.I.R quite often results in embellishment which is a creature of 

afterthought and on account of delay, the report not only gets bereft of the 

advantage of spontaneity, but danger creeps any of the introduction of coloured 

version, exaggerated account or concocted story as a result of deliberation and 

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should 

be satisfactorily explained. 

27. This creates doubts and there are lacunas which the prosecution has failed to fill it 

up. When the offence which has been leveled against the accused person is so 

serious in nature and delay in the F.I.R which was filed after five days creates doubts 

and the story itself is found to be concocted & exaggerated one. The F.I.R. is to set 

the criminal law in motion. But they failed to do so.  

28. The FIR in a criminal case is an extremely vital and valuable piece of evidence for the 

purpose of corroborating the oral evidence adduced by the PW’S at the stage of trial. 

The object of prompt lodging of the FIR to the police in respect of commission of an 

offence is to obtain an early information regarding the circumstances in which the 

offence was committed, the names of persons who had played their role in the 
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criminal acts & the eye witnesses who were present there at the place of occurrence. 

The delay in the lodging of the FIR results in afterthought which leads towards 

embellishment. 

29. In the case of DHANPAT Vs. STATE OF U.P. 1989(2) Crimes 154(All)2 wherein 

the hon’ble Allahabad high court has held that when the FIR has been lodged with 

delay and the delay in the lodging of the FIR had not been explained it would be 

unsafe to base conviction of the accused upon the evidence produced by the 

prosecution.  

30. This is quite clear that there has been a delay in the lodging of the FIR and this itself 

creates doubts in the story of the prosecution.  

31.  As the articles were stolen from the Buddhist Monastery there was a duty cast upon 

the authorities of the Monastery to inform the police about it but they didn’t mention 

about it. This also creates a doubt in the story of the prosecution. The prosecution 

side has also failed to examine the I/O despite its best efforts.  

32. This court has also taken into consideration the statement of the accused person 

u/sec 313 of CrPC and on close perusal it appears that his plea is of total denial.  

33. During the evidence of these PW’S none of the ingredients of section 380 of IPC 

could be bought forwarded by the prosecution during the course of evidence. Hence, 

this court finds itself difficult that no such essential elements of the above mentioned 

section could be proved by the prosecution beyond doubt. 

34. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

35. In the case of V. D. Jhingan Vs. State of Uttar Pradesh3 AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

                                                           
21989(2) Crimes 154 (All) 

3 AIR 1966 SC 1762 
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benefit of the reasonable doubt.  

36. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

37. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 380 of IPC and hence the accused person deserved to be 

acquitted of the charge leveled against him.    

ORDER 

 In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 380 of IPC and hence he is hereby 

acquitted from this case and thereby set at liberty. 

The accused DO SINGPHO be released from the judicial custody i.e. from the 

District Jail, Tinsukia if not required in any other case.  

Make necessary entry in the Judgment register. 

The seized articles be disposed of as per procedure of law.  

Given under my hand and seal of this court on this the 01st day of November, 

2019 at MARGHERITA COURT.                                                       

   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SRI NONGBO SINGPHO 

PW2: SRI MADU GUDUNG 

PW3: SRI SUKHEN GOGOI 

PW4: SRI PIOLI MANN 

PW5: SRI RAJ SINGH MAN 

PW6: SRI SURENDRA SAH 

PW7: SRI NONG PION SINGPHO 

PW8: SRI JANTU MOUT 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE SEIZURE LIST 

EXT 1(1), EXT1(2) & EXT1(3) IS THE SIGNATURES OF PW1, PW3 & PW6 

EXT 2 IS THE FIR 

EXT 2(1) IS THE SIGNATURE OF PW7 

DEFENCE EXHIBITS:  NIL       

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA  

 

 

 

 

 

 

 


