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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

PRC CASE NO 71 OF 2019 

U/Sec 14(c) OF THE FOREIGNERS ACT 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1) SRI KAMSU HAKUN 

S/O: LATE LPAK HAKUN 

ADDRESS: BHARUK 

DIST: DUNGAL, MYANMAR (BURMA) 

2) SRI NAKTIA HAKUN 

S/O: BALAM HAKUN 

DIST: DUNGAL, MYANMAR (BURMA) 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mrs. FARID BEGUM, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON: 26/03/19 
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EVIDENCE RECORDED ON: 08/04/19 & 16/05/19 

ARGUMENT HEARD ON: 24/10/19 

JUDGMENT DELIVERED ON: 06/11/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 03rd October, 2018 specific 

input was received from its agencies about presence of suspected cadres in general 

area MULLONG -1. A party of 14 Assam Rifles from Margherita was launched along 

with police rep ex PS LEDO at approximately on 3rd October 2018 at 1130 hours. It 

was at 1245 hours on 3rd October the party established the cordon around the 

suspected area. The informant while carrying out search operation found two 

BURMESE nationals KAMSU HAKUN & NOKTIYA HAKUN at 1300 hours. As per the 

ground sources both the accused are BURMESE nationals who crossed over to India 

and have been taking shelter in Mullong. They are staying in India illegally by hiding. 

The criminal law was set in motion with the lodging of the FIR. 

2. In this case the O/C MARGHERITA PS registered as MARGHERITA PS case No. 

255/18 U/sec 14 of the Foreigners Act and the case was entrusted to SI AMARJYOTI 

BAILUNG for investigation and finally after completion of investigation the charge-

sheet was submitted by him against the accused persons U/sec 14 of the Foreigners 

Act.  

3. In this case all the accused persons were arrested and remanded to judicial custody  

and as per section 207 of CrPC & the charge  U/sec 14 (c) of the Foreigners Act was 

read over and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried. In this case the prosecution has adduced as many as four PW’S 

to prove the case. In this case the statements of the accused persons are hereby 

dispensed with. The defence has did not adduce any DWs from their side.  

 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

 

5.  After hearing both sides the following are determined point of determination. 
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POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:  

 Whether the accused persons on 03/10/2018 at about 1300 hours 

entered into India in contravention of the prohibition of the Foreigners Act 

and thereby committed an offence u/s 14 (c) of the Foreigners Act? 

Discussion, Decision and Reasons there on: 

6. PW1 in his evidence has deposed that he do not know the informant of this case and 

he know the accused persons. They belong to their village i.e. Mulang Pathar. He 

heard that the accused persons were apprehended in connection with NSCN case. 

The accused persons belong to their village and they were living in their village since 

their childhood days. Their parents also belong to their village i.e. No 1 Mulang 

Pathar. 

7. During cross examination he stated that the accused persons belongs to No. 1 

Mulang Pahar. The accused Naktia Hakun is the son of Walam Hakun. Walam Hakun 

resides at No. 1 Mulang Pahar. The parents of Kamsu Hakun died. Kamsu Hakun 

lives with his uncle (Khura) Laploi Hakun. The accused persons belongs to Tangsa 

Naga tribe. In their village the persons belongs to Tangsa Naga Tribe. The accused 

persons are citizens of India. 

8. PW2 in his evidence has deposed that he does not know the informant and he know 

the accused persons. One accused Naktia Hakun is his son and another accused is 

his nephew. He does not know why the accused persons were arrested in connection 

with this case. 

9. His cross examination has been declined by defence side. 

10. PW3 in his evidence has deposed that he do not know the informant and he know 

the accused persons. The accused persons are residents of their village. The army 

took away the accused persons. He went to the police station in the morning and he 

came to know that the accused persons are involved with the activities of NSCN. The 

parents of the accused persons are residing in their village. One of the accused 

person’s parents expired. 

11.  During cross examination he has stated that the accused Naktia Hakun is the son of 

Walam Hakun. Walam Kakun is having his voter identity card. He know the accused 

persons since their childhood days. The parents of Kamsu Hakun died. Kamsu Hakun 

lives with his uncle (Khura) Laploi Hakum. Laploi Hakun is having his voter identity 

card. 

12. PW4 in his evidence has deposed that he do not know the informant of this case. 
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The accused persons are his relatives. He do not know why the accused persons 

were arrested by the police. 

13. During cross examination he stated that Kamsu is his nephew i.e. his elder brother’s 

son (Bhatija). Naktia is his nephew (Bhagin). His elder brother’s name is Lavo. The 

parents of Kamsu have expired. When Kamsu’s parents left for the next world Kamsu 

was four years old. Since four years Kamsu is living with him. Naktia is the son of 

Walman Hakum. He is having his voter I.D. Kamsu Hakum & Naktia Hakun are the 

residents of No. 1 Mulang Pahar. 

14. I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

15. I have perused the evidence of PWs in a very careful manner and on perusal of the 

same it appears that some of the PWs have mentioned that the accused persons 

were apprehended in connection with NSCN case. But on perusal of the evidence of 

4 Pws it could not be brought to light that the accused persons had entered into 

India being a Foreigner from Myanmar. The evidence of PW-1, PW3 & PW4 reflects 

that accused persons belong to the Tangsa Naga Tribe and they are citizens of India. 

It also quite clear that no such evidence has been brought to light to prove the fact 

that they are not the citizens of India. 

16. On the other hand, the prosecution side despite its best efforts has failed to examine 

the complainant as well as other PWs of this case and their evidence dispensed with. 

17. Section 9 of the Foreigners Act, 1946 is a special legislation which deals with the 

matter relating to Foreigner and as per Sec.2 (a) of the Foreigners Act, 1946 defines 

“Foreigner” as a person who is not a citizen of India. The entire evidence which has 

been relied upon by the prosecution could not bring to light this facet before this 

court. It also appears on perusal of Sec. 9 of the Foreigners Act, 1946 it appears that 

the burden is upon the accused person to prove that he is not a Foreigner. 

18.  But in this case, it appears from the evidence of PWs that there is no such evidence 

brought to light that the prosecution side to prove the ingredients of Sec. 14 of the 

Foreigners Act. Even if, Sec. 9 of the Foreigners Act cast a burden upon the accused 

persons to prove that they are not Foreigners and it is clear from the cross 

examination of PW-1 , PW-3 & PW-4 that they have been brought up in their native 

place i.e. No. 1 Mulang Pahar. It has also been admitted by PW-1 that they are 

citizens of India. 

19. During the evidence of these PW’S none of the ingredients of section 14 (c) of the 

Foreigners Act could be bought forwarded by the prosecution during the course of 
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evidence. Hence, this court finds itself difficult that no such essential elements of the 

above mentioned sections could be proved by the prosecution beyond reasonable 

doubt. 

20. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

21. In the case of V. D. Jhingan Vs. State of Uttar Pradesh1 the hon’ble supreme 

court has held that it is also the cardinal rule of our criminal jurisprudence that the 

burden in the web of proof of an offence would always lies upon the prosecution to 

prove all the facts constituting the ingredients beyond reasonable doubt. If there is 

any reasonable doubt, the accused is entitled to the benefit of the reasonable doubt.  

22. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

23. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt. Hence, the accused persons deserves to be acquitted of the 

charges leveled against them. 

ORDER 

24. In view of the above discussions and reasons it is held that the 

prosecution has failed to prove the charge leveled against the accused 

persons & as such the accused persons are acquitted of the charge leveled 

against them under section 14 (c) of the Foreigners Act and they are 

thereby set at liberty.  

Make necessary entry in the judgment register.  

Let the under trial prisoners namely Kamsu Hakun & Noktia Hakun be 

released from the judicial custody if not required in any other case.  

Given under my hand and seal of this court on this the 06th day of 

 

1 
 AIR 1966 SC 1762 
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NOVEMBER, 2019 at MARGHERITA COURT. 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SRI NAWANG THAN PANG 

PW2: SRI WAN LAN HAKUN 

PW3: SRI NAIJONG THAN PANG 

PW4: LAPLOI HAKUN 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS: NIL 

DEFENCE EXHIBITS: NIL 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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