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G.R. Case No. 04 of 2017 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 04 of 2017 

 

STATE OF ASSAM 

-VS- 

SRI SUMAL SARKAR, S/O, SUNAMONI SARKAR 

ADDRESS 

VII- BISONIMUKH KHERBARI, P.S- SAIKHOWAGHAT 

DIST- TINSUKIA, ASSAM.  

 

 

                         Under Section 341/323 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Putukan Chiring, learned defence counsel  

 

OFFENCE EXPLAINED ON: 01/04/2019 
 
EVIDENCE RECORDED ON: 09/07/2019, 06/08/2019, 06/09/2019, 16/10/2019, 

15/11/2019 

   
ARGUMENT HEARD ON: 29/11/2019 

 

JUDGMENT DELIVERED ON:29/11/2019   
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JUDGMENT 

 

1. The case of the prosecution is that on 06/01/2017 at about 7 am when 

the complainant Smti. Sumati Chetry was proceeding to the shop of Sri Ranjit 

Namasudra of the same village, the accused Sri Sumal Sarkar restrained her in 

his courtyard and assaulted her by pulling her hair, slapping and punching her. 

Besides he pulled her inside his campus and tied her legs and hands. An FIR was 

lodged by the victim Smti. Sumati Chetry in this regard at Saikhowaghat P.S. 

which was registered as Saikhowaghat P.S case No. 01/2017 under Section 

341/342/325/354/34 of IPC and Insp. Arun Gharphalia, who was posted as CI, at 

Dholla received this case for investigation and submitted the charge sheet 

against the accused under Section 341/323 of IPC. 

 

2. The accused was summoned to appear before the Court. On his 

appearance, copies of relevant documents were furnished to the accused. After 

hearing both sides and finding prima facie material, particulars of offence under 

Section 341/323 of IPC are read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

 

3. Prosecution has adduced evidence of six witnesses including the I/O and 

M/O. The accused is examined under Section 313 of Cr.P.C. and his plea is of 

total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

(1) Whether the accused on 06.01.2017 at 07.00 AM in front of his house at 

Village: Bisonimukh Kherbari, P.S. Saikhowaghat, Dist. Tinsukia, Assam 

wrongfully retrained Smt. Sumati Chetry and thereby committed an offence 

punishable under Section 341 of IPC? 

 

(2) Whether the accused on the same day, at the same time and at the same 

place voluntarily caused hurt to Smt. Sumati Chetry and thereby committed an 

offence punishable under Section 323 of IPC? 
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DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the point for determination are taken together for discussion for the sake of 

convenience.  

 

5. P.W 1 Smti. Sumati Chetry is the informant of this case. She deposed that 

on a day in the month of September/2017 at about 7:00AM, she was going to 

the shop of Sanjib Sarkar to bring Biscuits. On the way, she crossed the house of 

the accused. The accused called her to his home. But she told that she did not 

have time and started to proceed to the shop. The accused then came out to the 

road and pulled her hair. The accused also beat her with his hands and pulled 

down her clothes. He then grabbed her hand and pulled her inside his house. As 

deposed by the witness, the accused has two wives. One of the wives brought 

one piece of cloth and the other brought one rope. All of them then tied her 

hands and legs with the cloth and rope. The accused then again started to beat 

her and also kicked her. The wives of the accused did not beat her at first. But 

the accused told that if they do not beat her he would only be liable. Thereafter, 

the younger wife of the accused also beat her. As testified by the P.W.1, one of 

the neighbours name Nibha saw this and came to the house of the accused. She 

asked them not to beat PW1. Then they had untied her. She somehow ran to her 

home. From there she went to Dholla police station. She was sent to 

Saikhowaghat from there and she lodged the case at the police station. Ext1 is 

the FIR and Ext1(1) is her signature. She was taken to hospital at Dholla for 

treatment.  

 

6. In her cross, P.W.1 stated that she does not know who has written the 

FIR as she was not physically well because of the incident. She also does not 

exactly remember the date of the incident. The witness stated that she was 

treated in the hospital on the day of the incident. She denied the suggestion that 

she did not visit the hospital on the day of the incident. The witness stated that 

nobody had seen the incident except Nibha as it was very early in the morning 

and people had not yet got up. She denied the suggestion that nobody had got 

up at the time of the incident as villagers usually get up early in the morning. 

She also denied the suggestion that she went in front of the house of the 

accused and verbally abused him with slang words. She further denied the 
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suggestion that the accused was not in his house at the time of the incident. The 

witness again denied that when she was verbally abusing the family members of 

the accused, the accused arrived at that place and thereafter she went away. 

The witness affirmed that she had lodged another case against the accused. She 

denied the suggestion that she has lodged a false case against the accused 

because of previous enmity with him. The witness affirmed that she is working at 

Dholla PS and she had acquaintance with police personnel of Dholla PS. She also 

affirmed that one of her daughters had run away with a man working in the 

police department. She however denied the suggestion that the man with whom 

my daughter ran away was working in Saikhowaghat police station at the time of 

the incident. She also denied the suggestion that a false case is lodged against 

the accused because of her good connection with police personnel. She also 

denied the suggestion that the other witnesses in this case have stated that she 

had verbally abused the accused.  

 

7.  P.W.2 Smti. Nibha Das testified that the accused resides near her house. 

As deposed by her, on one morning about one year ago, she heard some “hulla” 

between the wives of Sumal Sarkar and Sumoti Chetry at the residence of Sumal 

Sarkar. She stated that she is only aware about this. In her cross, she stated that 

she had heard the “hulla” from her house and she ignored it thinking it to be 

normal altercation between women. She also stated that she is not aware who 

was abusing whom between the parties.  

 

8. P.W.3 Smti Surabala Das deposed that she knows both Sumati Chetry and 

Sumal Sarkar. As testified by her, on one morning when she woke up, she heard 

that a verbal altercation was going on between Sumati Chetry and the wives of 

Sumal Sarkar. She ignored it and got busy in her work. In her cross, she stated 

that she is not aware what words were uttered by the parties involved in the 

altercation.    

 

9. Again, the witness Ranjit Namasudra who has deposed as P.W.4 testified 

that he knows both the informant and the accused. But he is not aware about 

the incident. In his cross, he again stated that he has not heard about or seen 

the incident.    
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10. P.W 5 Dr. J Sarma deposed that he had examined Smti Sumati Chetry, 

wife of Sri Dambar Bahadur Chetry, aged 46 Yrs on 06.01.2017 at about 09:40 

am at Dholla Mini PHC and she was escorted by WPC Rijumoni Chiring. On her 

examination, no external injury was found except tenderness over left forehead 

and back of chest and right scalp. Nature of injury is simple and weapon used is 

blunt. Ext2 is the medical report and Ext 2(1) is his signature. In his cross, he 

stated that he found the case to be pertaining to Dholla PS from requisition. He 

cannot say about any GD entry number. He had not mentioned the age of injury 

in Ext.2. He cannot say who has collected Ext2 from him. He denied the 

suggestion that he had not furnished the report properly.    

 

11. P.W.6 Sri Arun Gharphalia is one of the investigating officers of this case. 

He deposed that on 01.03.2018, he was posted as Circle Inspector, at Dholla. On 

that day, he received this case for investigation. He perused the case diary. He 

saw that part of investigation of this case was already completed by SI, Birinchi 

Duwarah who has already retired. On receiving the case diary, he collected the 

medical report of the injured. He also arrested the accused and released him on 

bail. On the basis of the investigation, he found sufficient material against the 

accused and therefore submitted charge sheet against the accused. Ext.3 is the 

sketch map and Ext3(1) is the signature of SI, Birinchi Duwarah which he knows. 

Ext4 is the charge sheet and Ext4(1) is his signature.  

 

12. In his cross, he stated that in Ext.3, the place of occurrence is shown as 

A. But it cannot be exactly inferred whether A is house or road or anything else. 

He also stated that from the case diary, he can see that no witness has stated 

regarding seeing the accused assaulting any one. He denied the suggestion that 

the charge sheet is filed against the accused without any basis.  

 

13. From the above evidence on record and particularly the evidence of the 

victim (P.W.1), it is clear that the P.W.2 is also an eye witness of the alleged 

incident. However, it transpires that the evidence of the victim (P.W.1) and that 

of the P.W.2 is quite contradictory. The victim has deposed as P.W.1 that while 

she was going to the shop of Sanjib Sarkar to bring Biscuits, the accused called 

her to his home. When she refused, the accused came out to the road and pulled 

her hair. As alleged, the accused also beat her with his hands and pulled down 
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her clothes. Then the accused grabbed her hand and pulled her inside his house. 

One of the wives of the accused brought one piece of cloth and the other wife 

brought one rope. All of them then tied her hands and legs with the cloth and 

rope. The accused and the younger wife of the accused then again beat her and 

also kicked her. Thus, from this version of the P.W.1, it appears that she was 

brutally assaulted by the accused along with his wives and she was also tied up 

by them. It also appears from her version that one of the neighbours named 

Nibha saw this and came to the house of the accused. Then Nibha had asked 

them not to beat the victim. Then they had untied her.  

 

14. However, Nibha who has deposed as P.W.2 has not supported this 

version of the P.W.1 at all. The P.W.2 has only stated that she had heard only 

some “hulla” between the wives of Sumal Sarkar and Sumoti Chetry (P.W.1) at 

the residence of Sumal Sarkar. Moreover, the P.W.2 had ignored it thinking it to 

be normal altercation between women. The P.W.2 is also not aware who was 

abusing whom between the parties. Thus, the P.W.2 has not even seen the 

accused at the place of occurrence.  

 

15. Moreover, another witness, the P.W.3 has also testified that when she 

woke up one morning, she heard that a verbal altercation was going on between 

the complainant and the wives of the accused. Moreover, she ignored it and got 

busy in her work. It appears from this evidence that the P.W.3 has heard the 

same from her house when she woke up in the morning and she must also be a 

neighbor of the accused.  

 

16. Now, if the victim was assaulted in such a brutal way by the accused and 

his wives, it is natural that she would raise hue and cry and the neighbours must 

have been alarmed. Thus they would have come to know about the incident. 

However, the P.W.2 and the P.W.3 who are the neighbors of the accused have 

only heard some “hulla” between the wives of the accused and the complainant. 

If any such incident as alleged had in fact happened, these neighbours must 

have naturally come to know the same. Moreover, since the P.W.2 has seen the 

incident as stated by the victim herself, she (P.W.2) must have deposed the 

same. But, nothing of that sort is stated by the P.W.2 and the other neighbor 

(P.W.3). On the other hand, these neighbours did not even find it necessary to 
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give attention to it and instead they ignored it. Their evidence stood the test of 

cross examination and there is nothing to disbelieve the same.  

 

17. Again, if the victim was assaulted in such a brutal way by three persons, 

she would have naturally suffered some injury. As per the version of the victim, 

her hands and legs were also tied up by the accused with cloth and rope. Then, 

naturally some signs of it would have appeared in her body. However, the 

medical examination report of the victim (Ext.2) mentions only about     

tenderness over left forehead and back of chest and right scalp of the victim. 

This finding of the medical examiner does not in fact match with the oral 

evidence of the assault on the body of the victim. Moreover, the age of injury is 

also not mentioned in Ext.2 which would again raise doubt regarding the relation 

of the findings of the Ext.2 to the alleged incident. Apart from that, no rope or 

cloth which were allegedly used in tying the hands and legs of the victim are also 

seized. Same is also not supported by any other witness including the eye 

witness. This would hence again raise doubt regarding this evidence of the 

P.W.1.  

 

18. From the above discussion, it transpires that the evidence of the P.W.1 

regarding the alleged incident is not supported by any other witness including 

the neighbours who must have naturally come to know about the incident if 

anything of that sort had happened. The P.W.2 who as per the version of the 

victim has seen the incident has also not supported the evidence of the P.W.1. 

Further, the evidence of the P.W.1 is also not supported by the opinion of the 

medical examiner or any other material. Considering these all, it transpires that 

the evidence of the P.W.1 regarding the alleged incident is exaggerated one and 

it does not inspire the confidence of the Court.  

 

19. From the above discussion, it is clear that prosecution has failed to 

establish its case through its evidence to the satisfaction of the Court. There is 

no satisfactory evidence from the prosecution to bring home the charge under 

Section 341/323 of IPC against the accused. Therefore, it is held that prosecution 

has failed to prove its case under Section 341/323 of I.P.C. against the accused. 

Accordingly, the accused Sri Sumal Sarkar is found not guilty and acquitted of the 

charge under Section 341/323 of I.P.C. and he is set at liberty forthwith.  
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20. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

21. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 29th day of November, 2019.  

       
 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…………………………………F.I.R 

Ext.1(1)…………………………….Signature of P.W.1 

Ext.2……………………………..….Medical Report. 

Ext.2(1)……………………………..Signature of P.W.5(M/O) 

Ext.3…………………………….…..Sketch Map 

Ext.3(1)…………………………….Signature of S.I Birinchi Duwarah 

Ext.3…………………………….…..Charge Sheet 

Ext.3(1)…………………………….Signature of P.W.6(I/O) 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Smt. Sumati Chetry 

P.W.2: Smti. Nibha Das 

P.W.3: Smti. Surabala Das 

P.W.4: Sri Ranjit Namasudra 

P.W.5: Dr. J. Sarma (M/O) 

P.W.6:  Sri Arun Gharphalia (I/O) 

 

 

DEFENCE WITNESS 

NONE 
 

 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate(M),  

                         Chapakhowa, Sadiya  

  


