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Dictated and corrected by me 
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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 122 of 2018 

 

STATE OF ASSAM 

-VS- 

 

 1. SRI AMRIT MURA @ THUNGLU, S/O. SRI PELKA MURA 

    ADDRESS: VILL. BUKAPATHAR 

           P.S. DHOLLA, DIST. TINSUKIA (ASSAM) 

          2. SRI ROBI MURA @ VAIA,S/O. LT. SITARAM MURA 

                             ADDRESS: VILL. MITHAAM KHUTIPATHAR 

 P.S. DHOLLA, DIST. TINSUKIA, ASSAM. 

 

                         Under Section 341/323/34 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Montu Buragohain, learned defence counsel  

 

OFFENCE EXPLAINED ON: 15/11/2018  
 
EVIDENCE RECORDED ON: 06/12/2018, 06/03/2019, 26/03/2019,               

29/08/2019, 04/11/2019 

   
ARGUMENT HEARD ON: 20/11/2019 

 

JUDGMENT DELIVERED ON: 30/11/2019   
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JUDGMENT 

 

1. The case of the prosecution is that on 05/09/2016 at about 04.00 PM, the 

victim Abdul Rahim Ali was walking towards Dholla Ferry Ghat from Dholla Bazar. 

At that time, he was restrained by the accused persons near a Pan Shop at 

Mithaam Khutipathar and thereafter physically assaulted by them. An FIR was 

lodged by the brother of the victim, Md. Ebrahim Ali in this regard at Dholla P.S. 

which was registered as Dholla P.S case No. 48/2016 under Section 394 of IPC 

and S.I, Padma Gogoi was entrusted to investigate the case by O/C, Dholla P.S 

Sri Ranjan Doley.  After investigation, S.I Padma Gogoi submitted charge sheet 

against the accused persons under Section 341/323/34 of IPC. 

 

2. The accused persons appeared before the Court of learned CJM, Tinsukia 

on receipt of summons. The case was later transferred to this Court for disposal 

on the point of jurisdiction. Copies of relevant documents are furnished to both 

the accused persons. After hearing both sides and finding prima facie material, 

particulars of offences under Section 341/323/34 of IPC are read over and 

explained to the accused by my learned predecessor to which they pleaded not 

guilty and claimed to be tried. 

 

3. Prosecution has adduced evidence of eight witnesses including the I/O. 

The accused persons are examined under Section 313 of Cr.P.C. and their plea is 

of total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

(1) Whether the accused persons 05/09/2016 at about 04.00 PM at Mithaam 

Khutipathar, P.S. Dholla, Dist. Tinsukia, Assam wrongfully restrained Sri Abdul 

Rahim Ali in furtherance of their common intention and thereby committed an 

offence punishable under Section 341/34 of IPC? 

(2) Whether the accused persons on the same day, at the same time and at the 

same place voluntarily caused hurt to Sri Abdul Rahim Ali in furtherance of their 
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common intention and thereby committed an offence punishable under Section 

323/34 of IPC?  

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the point for determination are taken together for discussion for the sake of 

convenience.  

 

5. P.W. 1, Sri Bijay Garh deposed that he knows the complainant and one of 

the accused Sri Robi Mura. However, he does not know anything about the case. 

Again, PW2 deposed that he does not know the complainant but knows the 

accused Sri Robi Mura. He also does not know anything about the case.  

  

6. P.W. 3, Sri Narayan Ganju deposed that he knows the accused Amrit 

Mura. He testified that on the day of the incident, he heard some commotion in 

the village and immediately rushed to that place. As soon as he reached that 

place in their village, he saw that some villagers had tied up one person near the 

Ganesh Mandir and they were also beating that person on suspicion that he was 

“Hopadhara”. He informed the police about the incident and the person was 

thereafter rescued by the police. In his cross, he stated that at the time of the 

event, there were more than two hundred persons at that place. He also stated 

that he did not see the accused persons there. He also did not see the accused 

persons beating the victim. 

  

7. P.W. 4. Sri Raju Chautal testified that he knows the accused persons. On 

the day of the incident, he heard some commotion in the village and immediately 

rushed to that place. As soon as he reached that place in their village, he saw 

that police personnel were taking away a person whom the villagers had tied up 

on suspicion that he was “Hopadhara”. He came back after that. In his cross, he 

stated that at the time of the event, there were more than two hundred persons 

at that place. He also did not see the accused persons there. Moreover, he also 

did not see the accused persons beating the victim.  

 
8. P.W.5 Md. Ebrahim Ali is the informant of this case. He deposed that he 

knows the accused persons. He testified that on one evening in the month of 

Sep/16 at about 4:00 P.M, his brother Abdul Rahim Ali was coming home from 
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Dholla through a village road. On the way at Ambari, his brother was beaten up 

by the accused persons namely Amrit Mura and Rabi Mura near a Pan shop. His 

brother was tied up by Amrit Mura and Rabi Mura and both the accused had 

beaten his brother all over his body by stick. Moreover, Rs.1500/-, a mobile hand 

set and two pairs of clothes in the possession of his brother were also missing. 

One person had called him over phone and informed him about the incident. On 

the next morning, he went to Tinsukia Civil hospital and found his brother in 

injured condition there. He lodged the FIR in this regard on the next day. Ext1 is 

the FIR and Ext1(1) is his signature. In his cross, the witness stated that he had 

not seen the incident. Moreover, he was also not present at the place of 

occurrence at the time of the incident.  

 

9.  P.W. 6. Abdul Rahim Ali is the victim of this case. He deposed that he 

knows the accused persons. As testified by him, on the day of the incident, he 

was returning home to Sadiya from Tinsukia. He came to Dholla by a vehicle and 

thereafter he was walking to Dholla river bank. When he reached Mithaam 

Khutipathar village at about 2:30pm, Amrit Mura and Rabi Mura along with some 

others confronted him on the road and asked some questions. He told that he 

was returning home from Tinsukia. Then the accused persons along with others 

allowed him to go. As he started to walk, the accused persons along with some 

others came towards him. The witness again deposed that the accused persons 

along with others told that Muslim persons have to be assaulted and thereafter 

Amrit and Rabi Mura along with others started to beat him with hands. Amrit and 

Rabi Mura along with the others slapped him, gave him fist blows and also kicked 

him. He asked all of them not to beat him. But all of them continued to beat him. 

Amrit and Rabi Mura tied his hands and feet with rope and pulled him towards 

the field. Two other persons wanted to take him to the police station. But Amrit 

and Rabi Mura along with others assaulted them too. The witness again deposed 

that someone might have informed the police about the incident. Hence, police 

came there after some time and took him to the police station. He was taken to a 

hospital near the police station where he was treated. After some time, he was 

sent to Tinsukia Civil hospital and from there he was referred to AMCH, 

Dibrugarh. His brother lodged an FIR in connection with this incident. 
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10.   In his cross, P.W.6 denied the suggestion that he has deposed falsely and 

therefore, he could not state the date and time of the incident. He stated that he 

did not show the police the accused persons regarding their involvement in the 

incident. He again stated that he could not specifically say whether the accused 

persons have tied his hands and feet. He denied the suggestion that he had 

falsely stated regarding the accused persons slapping and kicking him. He again 

stated that he could not exactly say which of the accused persons had assaulted 

him in what way. He also stated that he was not admitted to the hospital. The 

witness stated that many persons also tried to save him. However, he did not 

state all the facts before the police in detail as he was in a bad physical condition 

and he was not in a position to speak much after the incident. He denied the 

suggestion that he did not speak in detail before the police as the alleged 

incident was false. He again denied the suggestion that he was assaulted by 

some people from Dholla on the allegation of being “pisol manuh” and therefore 

he had lodged false case against the accused. He further denied the suggestion 

that the accused persons did not restrain him on the road and did not assault 

him and therefore he had failed to specifically say about the role of the accused 

persons in the incident. He affirmed that there were other similar persons like the 

accused at the time of the incident. However, he denied the suggestion that he 

cannot recognize the accused persons.   

 

 
 

11.    P.W. 7, Sri Padma Gogoi is the investigating officer of this case. He 

deposed that on 06.09.2016, he was posted as S.I, Dholla PS. On that day, the 

O/C, Dholla PS Sri Ranjan Doley entrusted him to investigate the case. He 

recorded the statement of the complainant and sent the injured for medical 

examination. He visited the place of occurrence and prepared sketch map. He 

also recorded statement of some other witnesses. The accused could not be 

found. He collected that medical report of the injured. On the basis of the 

investigation, he submitted charge sheet against Amrit Mura and Rabi Mura as 

absconders. Ext.2 is the sketch map and Ext.2(1) is his signature. Ext. 3 is the 

charge sheet and Ext.3(1) is his signature.  

 

12. In his cross, he stated that the victim Abdul Rahim Ali did not specifically 

state the name of the accused persons during investigation and the accused 
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persons could not be identified from the statement of the victim. He denied the 

suggestion that he did not visit the place of occurrence and did not conduct 

investigation properly.  

 

13.  P.W.8 Sri Bhoben Kurmi deposed that he knows the accused persons. He 

testified that the incident had happened about 2/3 years ago. He along with 

some villagers had organized “Ganesh Puja” at their village. The victim had come 

to their Puja and thereafter had gone away. After about half an hour, he along 

with some villagers saw that the victim was chased by a lot of people on the 

road. The victim was also assaulted by villagers. However, they saved the victim 

from the villagers. They informed the police at Dholla P.S. Police came and took 

away the victim. In his cross, he stated that there were about 200/250 persons 

when the victim was assaulted. He did not see the accused persons at that place 

at that time. He again stated that the victim was assaulted by persons from 

nearby village.   

 

14. This case was initiated on the basis of a written FIR (Ext.1) lodged by the 

informant alleging that his brother Abdul Rahim Ali (P.W.2) was assaulted by 

some unknown persons. Police took up the investigation of the case and it 

culminated on filing of charge sheet (Ext.3) specifically against the accused 

persons which clearly mentions that on the basis of the statement of witnesses, 

the guilt of the accused is established. So, the search for the unknown accused 

which started with the FIR (Ext.1) finally rested on the two accused herein on 

the basis of statement of witnesses. It is now to be seen whether the prosecution 

can establish the case against the accused through these witnesses.   

 

15. The witnesses examined by the prosecution in this case are named in the 

charge sheet and it is on their statement only, the allegation is made specifically 

against the accused persons. But, among these witnesses, the P.W.1 and P.W.2 

have stated that they are not at all aware about anything relating to the case. 

The P.W.3 and P.W.4 have only seen that some villagers had tied up one person 

near the Ganesh Mandir and they were also beating that person on suspicion that 

he was “Hopadhara”. Thereafter, that person was taken away and rescued by 

police. However, they could neither identify that person nor could say about any 

involvement of the accused in the alleged incident. Similarly, the P.W.8 has also 
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seen some villagers from nearby village assaulting the victim. He has specifically 

stated that he has not seen the accused persons at the place of occurrence.  

Thus, prosecution has so far not been successful in establishing even the 

presence of the two accused at the place of occurrence through these witnesses.  

 

16. Now the witnesses remaining are the informant (P.W.5) who is the 

brother of the victim, the victim himself (P.W.6) and the I/O (P.W.7). As already 

stated, the informant in his FIR (Ext.1) has mentioned that some unknown 

youths had assaulted his brother, i.e., the victim herein. It is clear from this that 

there were more than two persons involved in the incident and the informant did 

not know their name at the time of lodging of the FIR. Interestingly, the 

informant while deposing in Court on oath as P.W.1 has stated that his brother 

Abdul Rahim Ali was beaten up by both the accused Amrit Mura and Rabi Mura 

by stick. Moreover, his brother was also tied up by Amrit Mura and Rabi Mura.   

 

17. The informant was neither present at the place of occurrence nor has 

personally seen the alleged incident. He was informed about the incident by an 

unknown person over phone. That person is neither identified by the P.W.5 nor 

the evidence of that person in on record. While the FIR mentions about 

involvement of many youths, the informant has named specifically the two 

accused in Court. It is not clear how the informant came to specifically know the 

name of these two persons about which he was unaware of at the time of 

lodging of the FIR (Ext.1). It is clear that the evidence of this witness regarding 

the alleged incident is hearsay and the person/s from whom he had heard about 

the same is also not clear. Resultantly, the evidence of this witness can be taken 

only with a pinch of salt.  

 

18.  The victim (P.W.6) in his deposition in Court on oath has made specific 

allegation against both the accused persons. However, the victim has not stated 

to the I/O during investigation about the involvement of the accused in the 

alleged incident. The I/O (P.W.7) has also confirmed that the victim did not 

specifically state the name of the accused persons during investigation. The I/O 

has even stated that the accused persons could not be identified from the 

statement of the victim made during investigation. Thus the victim has identified 

the accused and has also made allegation against both the accused for the first 
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time in the Court.  

 

19. All the private witnesses named in the charge sheet are examined by the 

prosecution. Though the informant and the victim was not named as witness in 

the charge sheet, the Court took the initiative to even call them on the request of 

the prosecution and examine them on oath. However, it is clear from the 

evidence on record that the witnesses P.W.1, P.W.2, P.W.3, P.W.4, P.W.5 and 

P.W.8 have not seen the involvement of the accused in the alleged incident. The 

victim (P.W.6) has also not taken the name of the accused before the I/O. It 

thus remains a mystery how and on what basis the I/O has found specific 

allegation against the accused persons during investigation.  

 

20. Again, there are few other questions that is to be answered by the 

prosecution. The victim has himself stated that he was attacked by the two 

accused along with others. But he has identified only these two accused while 

the others involved still remains unidentified. The victim has not identified the 

accused during investigation. There is also nothing on record to show that the 

accused persons have any distinguishing feature and characteristics from which 

they can be identified among many others. In fact, the victim has admitted that 

other similar persons like the accused were also there at the time of the incident. 

It thus remains to be answered as to how the victim who did not even know the 

name of the accused at the time of lodging of the FIR and even during 

investigation, identified and made allegation against the accused in the Court for 

the first time. The learned counsel of the accused has argued that the victim 

cannot at all identify the accused and he has made allegation against the 

accused in the Court only because they have stood in the Court as accused. In 

absence of any specific satisfactory answer from the prosecution to unravel this 

mystery, I am constrained to say that the argument from the defence side has 

sufficient force for consideration.   

 

21. As deposed by the victim (P.W.6) in his evidence, during the course of 

the alleged incident as a whole, there was presence of other persons too along 

with the accused. There is however only one allegation from his version specific 

to the accused that the accused had tied his hands and feet with rope and pulled 

him towards the field. However, in his cross, the P.W.6 has stated that he cannot 
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specifically say whether the accused persons have tied his hands and feet. He 

also cannot exactly say which of the accused persons had assaulted him in what 

way. This again gives rise to doubt regarding the veracity of the version of the 

victim regarding the involvement of the accused in the alleged incident.  

 

22. Moreover, it is the evidence of the victim that he was assaulted by the 

accused along with others with slaps, fist blows and kicks. Naturally therefore, he 

would have suffered sufficient injuries out of such assault. The victim has 

deposed in his chief that he was first taken to a nearby hospital from the police 

station for treatment of his injuries. From there he was sent to Tinsukia Civil 

Hospital and he was again referred to AMCH, Dibrugarh. But, in cross, the victim 

has stated that he was not admitted to any hospital. No medical examiner is 

examined by the prosecution. No document regarding the medical examination of 

the victim is also produced by the prosecution. Hence, the oral evidence of the 

assault upon the victim by the accused and others is not supported by any 

medical document. The evidence of the victim regarding the involvement of the 

accused in the alleged assault upon him is also not supported by the witnesses 

who were present at the place of occurrence at the relevant time.   

 

23. From the above discussion, it transpires that there are many persons 

involved in the alleged incident who remains unidentified. However, the evidence 

of the victim regarding the identity of the accused and the involvement of 

specifically the accused in the alleged incident is shrouded in mystery and 

prosecution has failed to provide any satisfactory answer to unravel that mystery. 

There is no other supporting witness and material to give credence to the 

evidence of the victim. Even the fact finding by the I/O regarding the 

involvement of the accused in the alleged offence is questionable. The 

identification of the two accused among the many persons allegedly involved in 

the incident is doubtful and the benefit of doubt must go to the accused in this 

case.      

 

24. On consideration of the above materials and discussion, it is clear that 

prosecution has failed to establish its case against the accused through its 

evidence to the satisfaction of the Court. There is no satisfactory evidence from 

the prosecution to bring home the charge under Section 341/323 of IPC against 
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the accused persons. Therefore, prosecution has failed to prove its case under 

Section 341/323 of I.P.C. against the accused persons beyond doubt. 

Accordingly, the accused Sri Amrit Mura and Rabi Mura are found not guilty and 

acquitted of the charge under Section 341/323 of I.P.C. and they are set at 

liberty forthwith.  

 

25. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

26. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 30th day of November, 2019.  

       
 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M), 
                          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1………………………………..F.I.R 

Ext.1(1)……………………………Signature of P.W.5 

Ext.2……………………………..…Sketch map 

Ext.2(1)………………………….…Signature of P.W.7(I/O) 

Ext.3…………………………….….Charge Sheet 

Ext.3(1)……………………………..Signature of P.W.7(I/O) 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Sri Bijay Garh 

P.W.2: Sri Ajit Kurmi 

P.W.3:  Sri Narayan Ganju 

P.W.4: Sri Raju Chaotal 

P.W.5: Md. Ebrahim Ali 

P.W.6: Md. Abdul Rahim Ali 

P.W.7: Sri Padma Gogoi 

P.W.8: Sri Bhoben Kurmi 

 

DEFENCE WITNESS 

NONE 
 

 

 

   (Debasish Kashyap) 

             Sub-Divisional Judicial Magistrate (M),  

                         Chapakhowa, Sadiya  

  


