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Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 134 of 2018 

 

STATE OF ASSAM 

-VS- 

 

1. SRI MUKESH KR. MAHATO, S/O, SRI RAJENDRA MAHATO 

2. SRI MANOJ PRASAD, S/O, SRI RAMBRIJ PRASAD 

      ADDRESS: VILL. BHUBAN KHAL  

      P.S. DHOLLA, DIST. TINSUKIA (ASSAM) 

 

Under Section 325/294 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Montu Buragohain, learned defence counsel  

 

CHARGE FRAMED ON: 09/07/2018 
 

EVIDENCE RECORDED ON: 08/08/2018, 04/06/2019, 08/08/2019, 07/09/2019 
 

ARGUMENT HEARD ON: 22/10/019  

 

JUDGMENT DELIVERED ON: 05/11/2019  

 

JUDGMENT 
 

1. The case of the prosecution is that on 05/09/2017 at about 3.30 pm the 

accused Sri Mukesh Mahato had assaulted and voluntarily caused grievous hurt 

to Sri Pawan Kumar Mahato while he was sitting at his shop at Dholla Bazar. The 

accused however wanted to settle the matter by paying the medical expenses of 

the injured. Accordingly, the father of the victim namely Sri Om Prakash Mahato 
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was called on 10/09/2017 to Hanuman Mandir at Dholla Bazar for discussing 

about the matter. When Sri Om Prakash Mahato reached there, the accused 

persons verbally abused him in filthy language.  

 

2.    Sri Omprakash Mahato lodged a complaint in this regard on 14/09/2017 

in the Court of learned CJM, Tinsukia which was sent to Dholla P.S. for 

registering a case and for investigation. Same was registered as Dholla P.S case 

No. 37/2017 under Section 323/325/384/506/379/294/34 of IPC and A.S.I, Dipak 

Gogoi was entrusted to investigate the case by O/C Sri Heman Sharma. After 

investigation, O/C Sri Heman Sharma submitted charge sheet against the 

accused persons under Section 325/294 of IPC. 

 

3. The accused persons appeared before the court of Learned S.D.J.M(S), 

Tinsukia and they were allowed to go on bail. The case was later transferred to 

this court for disposal on the point of jurisdiction. Copies of relevant documents 

are furnished to the accused persons. After hearing both sides and finding prima 

facie material, charge under Section 325 of IPC was framed against the accused 

Sri Mukesh Mahato and under Section 294 of IPC against the accused Sri Manoj 

Prasad by my learned predecessor. The particulars of above offences was read 

over and explained to the accused persons by my learned predecessor to which 

they pleaded not guilty and claimed to be tried.  

 

4. Prosecution has adduced evidence of nine witnesses including the I/O and 

M/O. The accused persons are examined under Section 313 of Cr.P.C. and their 

plea is of total denial. Defence side declined to adduce any evidence and hence 

defence evidence is closed. I have heard the argument of both the sides. 

 

5.  POINT FOR DETERMINATION: 

(1) Whether the accused Mukesh Mahato on 05/09/2017 at about 3.30 PM at 

Dholla bazar, P.S. Dholla, Dist. Tinsukia, Assam voluntarily caused grievous hurt 

to Sri Pawan Kumar and thereby committed an offence punishable under Section 

325 of IPC? 

(2) Whether the accused Manoj Prasad on 10/09/2017 at Hanuman Mandir, 

Dholla Bazar, P.S. Dholla, Dist. Tinsukia, Assam verbally abused Sri Om Prakash 

Mahato with slang words to the annoyance of others and thereby committed an 

offence punishable under Section 294 of IPC?  
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DISCUSSION, DECISION AND REASONS THEREFORE: 
 

6. P.W. 1 Sri Om Prakash Mahato is the complainant of this case. He 

deposed that the occurrence took place about 5/6 months ago from the date of 

recording of his deposition at about 3:00/3:30 PM. He deposed that while he 

came from Tinsukia on that day, his son was crying and when he asked his son 

what had happened, his son told him that the accused Mukesh Mahato assaulted 

him. P.W.1 again testified that Mukesh Mahato had teased his son as his pant 

was torn and when his son replied that it was not torn but a design, the accused 

assaulted him and he got injury in his face and nose. P.W.1 again deposed that 

he took his son for treatment on the next day. The witness again deposed that 

he had informed about the incident to the father of the accused and the later 

gave assurance to him that he would pay the medical expenses. But he did not 

pay the same. The witness also deposed that he lodged this case because the 

medical expenses was not borne by the side of accused as assured by the father 

of the accused. A meeting was also held regarding settlement of this but the 

matter was not solved in meeting which is why the complainant lodged this case. 

Ext.1 is his complain petition and Ex1(1),1(2),1(3),1(4) are his signature.  

 

7. In his cross, he stated that he did not state to police that the accused had 

teased his son that his pant was torn and the accused assaulted his son when his 

son replied that it was not torn but a design. He also affirmed that he did not 

state to police that Mukesh’s father came to his shop on the day of occurrence. 

He denied that on the said day of occurrence when the accused Mukesh Kumar 

Mahato was on his way to home from his college, his sons Sun Kumar Mahato, 

Rabi Kumar Mahato and Pawan Kumar Mahato had assaulted him in front of the 

shop whereby Mukesh was stopped there. He denied that he has lodged a false 

case to save himself from that case. He also denied that because of the above 

reasons, he has lodged the case after a delay in Court. He also stated that the 

occurrence took place near his shop.  He denied the suggestion that the 

occurrence took place in front of his shop.  He again denied that there was no 

such occurrence as stated by him. He also stated in his cross that he had lodged 

the case first. He denied that when Mukesh Mahato lodged the case against him 

and all, he has lodged this false case in order to save themselves from that case. 

He again stated that Ext.1 is written as per his instruction and he knows what is 
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written in it. He denied that he has adduced false evidence in the Court.  

 

8. It appears from the complaint petition (Ext.1) that there were two 

incidents in which the two accused persons are separately involved. According to 

the Ext.1, there was one incident on 05/09/2017 where the accused Mukesh 

Mahato was allegedly involved with the son of the complainant. On the other 

hand, there was another incident on 10/09/2017 where the other accused Manoj 

Prasad was involved with the complainant Om Prakash Mahato. Now, from the 

evidence of the complainant as P.W.1, it transpires that he has supported the 

alleged incident that had happened with his son involving the accused Mukesh 

Mahato. However, it is clear that he has not personally seen this incident. On the 

other hand, he has not stated anything regarding the alleged incident that had 

happened on 10/09/2017 involving the accused Manoj Prasad. Hence, no 

incriminating material can be gathered from the evidence of this witness against 

the accused Manoj Prasad.  

 

9. P.W.2, Araf Alom deposed that on a day when he went to the Masli 

Bazar, he saw that there was a meeting near Hanuman Mandir where Manoj 

Prasad caught on the collar of the complainant Om Prakash Mahato. He did not 

stay there as it was dark. After some time, he saw that a group of people had 

gone to the Police station. Later on, he heard from the complainant that there 

was a dispute between the accused and the son of complainant. He again stated 

that the complainant informed him that there was a meeting at the Hanuman 

Mandir and Manoj Rajbor caught hold of the collar of the complainant.  

 

10. In his cross, he stated that he did not know what the occurrence was as 

he was not present in the spot. He denied that PW2 did not state before the 

police that the accused Manoj Rajbor caught the collar of the complainant and 

that he had stated falsely. He also denied that a few groups went towards the 

Thana and that he has stated falsely and because of it, he did not inform the 

police. It appears from his evidence that he has seen the accused Manoj Prasad 

catching hold of the collar of the complainant near Hanuman mandir. However, 

the complainant himself as P.W.1 has not stated anything in this regard. Hence, 

the evidence of this witness regarding the allegation made against the accused 

Manoj Prasad is not believable.  
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11. P.W.3 Shyam Bawri deposed that the incident took place before 6/7 

months from the date of recording of his deposition. He testified that he was not 

present at the place of occurrence at that time. He heard that the accused 

person assaulted the son of complainant and regarding this matter a meeting 

was held where he was present. He also stated that the parties did not come to 

any settlement in that meeting and instead, the situation of the meeting had 

gone violent.  

 

12. In his cross, he stated that police recorded his statement. He denied that 

he did not state to police that Mukesh Mahato assaulted the son of Om Prakash 

Mahato. He also denied that he did not state to police that Om Prakash went out 

while the meeting was going on and public assaulted him when he returned. He 

also stated that he is not aware about the reason of the scuffle between 

complainant’s son and the accused.  

 

13. It is clear from the evidence of this witness that he was not present at 

the time of the alleged incident that had happened with the son of the 

complainant. He also could not specify the accused who had assaulted the son of 

the complainant. Though he has stated that he has heard about the alleged 

incident, he is not clear from whom he had heard about the same. He is also not 

aware about the reason of the scuffle between complainant’s son and the 

accused. It is hence clear from the evidence of this witness that he is not very 

much aware about the alleged incident.     

 

14. P.W.4 Sri Pawan Kr. Mahato is the victim of the alleged incident. He 

testified that on the day of occurrence while he was seating in his shop wearing 

a torn pant, the accused came and assaulted him by his hand on his nose. Blood 

came out from his nose and he became senseless as a result. The accused also 

took away money, i.e., Rs.100X10= Rs.1000/- from the shop. His elder brother 

took him to house. He again stated that the incident took place during Durga 

Puja at 3:00 pm. His mother took him to the medical and he had undergone 

treatment at Dibrugarh. He also stated that there was another incident that took 

place with his father and he is not aware about the same.  

 

15. In his cross, he stated that at the time of occurrence, his elder brother 

was not there at the shop and he came later. He denied that the accused Mukesh 

Mahato had assaulted him at the shop. The witness affirmed that Mukesh Mahato 
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is a college student. He denied that on the day of occurrence at 3 pm, Mukesh 

Mahato was coming from the college and at that time he, Sahir Kumar Mahato 

and Rabi Kumar Mahato who are his elder brothers had assaulted Mukesh 

Mahato in front of their shop and in that commotion, he had sustained injuries by 

falling down. He stated that he had informed the matter to his father, Om 

Prakash Mahato at night. He denied that he did not had any injury and because 

of that, he had stated this falsely. He again stated that he did not see the 

accused Mukesh Mahato taking Rs. 1000/- from his father’s shop. He affirmed 

that police had recorded his statement but denied the suggestion that whatever 

he has stated in Court was not stated by him before the police. He denied that 

he has falsely stated that Mukesh Mahato had assaulted him while he was sitting 

at his shop with a torn pant and he became senseless. He stated that the 

accused has no previous scuffle with his brother. He also denied that he did not 

state before police that the accused took away Rs.1000/- from his shop. He 

affirmed that it was not necessary for him to be admitted to hospital. He also 

stated that he had shouted and nearby shopkeepers were there and they had 

seen the incident.  
 

16. P.W.5 Shyam Sundar Chaudhry deposed that the occurrence took place 

about 8/10 months ago from the date of recording of his deposition. He testified 

that there was a scuffle between the accused and the son of the complainant 

and he went to stop them from his shop. Later both the parties came for a 

settlement meeting and both parties lodged cases at police station.  

 

17. In his cross, he stated that he saw the incident between Pawan and 

Mukesh. He again stated that police did not record his statement. He denied the 

suggestion that police had recorded his statement and he had stated to police 

that he got to know from others that on 5/9/17, there was a scuffle between 

Pawan and Mukesh. He again denied the suggestion that he has a good relation 

with the complainant and because of it he has given false evidence. However, 

the I/O deposing as P.W.8 has affirmed in his cross that he had examined Shyam 

Sundar (P.W.5). The I/O has also affirmed that PW5 Shyam Sundar did not state 

before him that he had seen the scuffle between Mukesh and Pawan with his 

own eyes. Moreover, PW5 also did not state before him that he had stopped the 

scuffle after closing his shop. Thus, it appears that this witness (P.W.5) has 

improved upon his statement made before police during investigation. Though 
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the victim (P.W.4) has stated that some shopkeepers had seen the incident, he 

has not named this witness (P.W.5) as an eye witness. Because of such omission 

and improvements in the testimonies, the evidence of this witness (P.W.5) 

regarding witnessing the alleged incident himself does not inspire the confidence 

of the Court.  

 

18. P.W.6 Chandan Mallah deposed that the occurrence took place about 6/7 

months ago from the date of recording of his evidence. He testified that he was 

called in a settlement meeting by the father of accused and the complainant.  

But the case was not settled there and both parties went to police station for 

compromise. The case was settled at Police station. Later on, he heard that the 

complainant lodged a case at Tinsukia Court. In his cross, he stated that he does 

not know the reason behind the quarrel. It appears from his evidence that this 

witness is not aware about the alleged incident and his evidence would not be of 

much help to the prosecution.  

 

19. P.W 7 Shio Kumar Singh deposed that on one afternoon in the month of 

November/2017, one Sri Shyam Chaudhry told him that while the accused was in 

his pan shop, Pawan Mahato, the son of Om Prakash Mahato had hurled stone 

on the accused and as a result the accused got hurt. Thereafter, the accused 

also hurt Pawan Mahato as a result of which he was also hurt. Thereafter both 

the accused and Pawan were taken to medical for treatment. He again stated 

that after some days, a meeting was called at Hanuman Mandir, Dholla and he 

was present in that meeting. They tried to compromise the matter between both 

parties but the accused did not oblige. The accused went to police station and 

signed on compromise petition but thereafter both parties lodged cases against 

each other.  

 

20. In his cross, the witness stated that he had not seen any incident. He also 

stated that he had heard that when Pawan Mahato had hurled stone on Mukesh 

Mahato, the later pushed Pawan Mahato in retaliation and both of them 

sustained injuries as a result.  

 

21. Thus, this witness has come up with a totally different story. It appears 

from his evidence that it was the victim Pawan Mahato who had first hurled 

stone on Mukesh Mahato and then the later had pushed the victim. This witness 

has also not supported the prosecution case that the accused Mukesh Mahato 
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had physically assaulted Pawan Mahato without any reason.     

 

22. P.W 8 Dipak Gogoi is the investigating officer of this case. He deposed 

that on 25.09.2017, he was posted at Dholla PS as Sheristadar. On that day, they 

received one complainant petition lodged by one Sri Omprakash Mahato. The 

complainant had filed the petition before the Court of Additional Chief Judicial 

Magistrate, Tinsukia which was forwarded to Dholla PS for investigation. On 

receipt of the complaint, O/C, Dholla PS registered a case being Dholla PS case 

no.37/2017 and he was entrusted to investigate the case. Thereafter, he visited 

the place of occurrence (P.O), draw a sketch of the P.O, recorded the statement 

of the witnesses. He stated that the victim Sri Pawan Kumar Mahato had told 

that he had already under gone treatment for the injuries suffered due to the 

incident at Brahmaputra Diagnostic & Hospital Ltd., Dibrugarh. They had given 

requisition to bring the medical report on 26.09.2017. Accordingly he brought the 

medical report of the victim. He also enquired the accused. On finding sufficient 

material against the accused, he handed over the case diary to the O.C, and he 

submitted charge sheet against the accused Mukesh Mahato under section 325 of 

IPC and against accused Manoj Prasad under section 294 of IPC. He again stated 

that no material was found against accused Shatrughan Prasad Sah and Sri 

Rajendra Mahato during investigation and hence they were not sent up for trial. 

Ext1 is the sketch map and Ext1(1) is his signature. Ext2 is the charge sheet and 

Ext2(1) is the signature of O.C, Heman Sharma which he knows.  

 

23. In his cross, he stated that PW1 did not state before him that his son had 

told him that the accused Mukesh Mahato had teased him saying that his pant 

was torn and thereafter he had assaulted him. However, he has told about the 

accused assaulting him. He again stated that PW1 did not state before him that 

Mukesh Mahato had assaulted his son on his nose. PW1 also did not state before 

him that the father of Mukesh came to the shop on the next day and he had 

informed about the incident. The I/O again stated that PW2 Araf Alam did not 

state before him that Manoj Rajbhor had caught hold of the collar of the shirt of 

Omprakash. PW2 also did not state before him that when he was waiting, a lot of 

people ran towards the police station. He also stated that PW3 Shyam Bawri did 

not state before him that he had heard about the son of Omprakash being 

assaulted by Mukesh Mahato. PW3 also did not state before him that Omprakash 

had left during the meeting but he again came back and thereafter there was 
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“hulla” among public. The witness again stated that PW4 Pawan Kumar Mahato 

did not state before him that when he was sitting wearing a torn pant, Mukesh 

Mahato had teased him and thereafter Mukesh Mahato had hit him on the nose 

because of which he became senseless. However, PW4 has stated about the 

accused beating him on his nose. PW4 also did not specifically state before him 

that Mukesh had taken Rs.1000/- from the shop. He only stated that some 

money was taken. He denied that he has not conducted the investigation 

properly.  

 

24. P.W.9 Dr. Manish Kr. Singh is the Medical examiner of this case. He 

deposed that on 08.09.2017, he was working as Consultant ENT Surgeon, 

Brahmaputra Diagnostics & Hospital Ltd, Dibrugarh. On that day, he examined 

Sri Pawan Kr Mahato. He had history of assault 05.09.2017 at 4:30 pm at Dholla 

bazar as told by patient. On his examination, he found swelling around eye, per 

orbital edema and crepitation over nasal bone left side. His general examination 

was normal. CT scan was done and it showed fracture on the left side of the 

nasal bone. As per examination, nature of injury was grievous and was probably 

caused by blunt object. Ext3 is the medical report and Ext3(1) is his signature.  

 

25. The witness was also asked some specific question by the Court. The 

witness stated that as per examination, there was fracture on the left side of the 

nasal bone of the victim which is termed as crepitation over nasal bone left side. 

The witness again stated that for such type of injury, 10 days time is generally 

given for examination. If the injury/ swelling does not heal within 10 days, they 

generally go for surgery on the consent of the patient.   
 

 

 

26. In his cross, the witness stated that there is no mention of police 

requisition and the name of the person escorting the victim in Ext.3. He also 

stated that he did not find any injury on the neck and other parts of the body of 

the victim on his examination except on the nose and around the eyes. He also 

stated that he cannot say now if the patient was referred from Dholla PHC. He 

also stated that he is not aware if the patient had again gone for re-examination 

after 10 days as advised. He stated that the patient did not state to him that the 

history of assault was at 3:30 pm. He again stated that it is very much unlikely 

that the injuries mentioned in Ext3 can occur by falling down on the ground. 
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27. From the above evidence on record, it is clear that the victim (P.W.4) 

himself is the sole eye witness of the case. The P.W.8 and P.W.9 are formal 

witness. The remaining witnesses do not have any personal knowledge of the 

alleged incident. Prosecution case hence would hinge mainly upon the evidence 

of the victim. He (P.W.4) has clearly stated that while he was seating in his shop, 

the accused came and assaulted him by his hand on his nose. Blood came out 

from his nose and he became senseless as a result. Thereafter, he had 

undergone treatment at Dibrugarh. This evidence of the victim could not at all be 

rebutted in his cross. The witness has specifically stated in cross that he had 

informed the matter to his father, Om Prakash Mahato at night. The father of the 

victim as P.W.1 has also confirmed the same in his evidence. The evidence of the 

victim regarding his treatment at Dibrugarh is confirmed by the I/O (P.W.8) who 

has stated that the victim had told him that he had already undergone treatment 

for the injuries suffered due to the incident at Brahmaputra Diagnostic & Hospital 

Ltd., Dibrugarh. The medical report is also collected by the I/O. The medical 

examiner who has adduced evidence as P.W.9 has proved the medical 

examination report as Ext.3. He has specifically stated that he had examined Sri 

Pawan Kr Mahato at Brahmaputra Diagnostics & Hospital Ltd, Dibrugarh on 

08/09/2017. Upon such examination, he found swelling around eye, per orbital 

edema and crepitation over nasal bone left side of the victim. CT scan was done 

and it showed fracture on the left side of the nasal bone. Thus, the report of the 

medical examination corroborates the injuries which the victim has stated to 

have suffered because of the incident. The accused has given a suggestion that 

the victim along with his elder brothers Sahir Kumar Mahato and Rabi Kumar 

Mahato had assaulted Mukesh Mahato in front of their shop and in that 

commotion, the victim had sustained injuries by falling down which is specifically 

denied by the victim. The medical examiner (P.W.9) has also ruled out any 

possibility of the injuries being caused by falling down on the ground. The 

accused has failed to adduce any evidence in defence to rebut this evidence of 

the victim. Hence, the cogent and unrebutted evidence of the victim supported 

by the medical report would lead to the conclusion that the accused Mukesh 

Mahato had physically assaulted the victim Pawan Kr. Mahato and he had 

suffered injuries as a result.  
 

28. The next question that is to be considered is whether the injuries suffered 

by the victim is grievous hurt within the meaning of Section 325 of IPC. The term 
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“grievous hurt” is defined in Section 320 of IPC as follows: 

320. Grievous hurt. ---- The following kinds of hurt only are designated as 

“grievous”: 

First.--- Emasculation. 

Secondly.------- Permanent privation of the sight of either eye. 

Thirdly.------- Permanent privation of the hearing of either ear. 

Fourthly.---- Privation of any member or joint. 

Fifthly.------- Destruction or permanent impairing of the powers of any member 

or joint. 

Sixthly.------ Permanent disfiguration of the head or face. 

Seventhly.----- Fracture or dislocation of a bone or tooth. 

Eighthly.------- Any hurt which endangers life or which causes the sufferer to be 

during the space of twenty days in severe bodily pain, or unable to follow his 

ordinary pursuits. 
 

29. In the instant case, as per the medical report of the victim (Ext.3) and the 

evidence of the medical examiner (P.W.9), the victim was found with per orbital 

edema and crepitation over nasal bone left side. CT scan of the victim showed 

fracture on the left side of the nasal bone. As per examination, nature of injury 

was grievous and was probably caused by blunt object. From this evidence, it 

appears that the injury of the victim is covered under the kind of hurt descried in 

seventh head of Section 320 of IPC. However, it appears that the opinion of the 

M.O. as to the nature of injury of the victim is based on the CT scan report. But 

the CT scan report is not produced and the radiologist is also not examined by 

the prosecution. Thus, the opinion of the M/O regarding the fracture on the nasal 

bone of the victim is not that of his own but is based on the opinion of the 

radiologist and the CT scan report which are not on record. Hence, there appears 

an element of doubt on the absolute reliability of the opinion of the medical 

examiner (P.W.9) regarding the fracture on the nasal bone of the victim. Because 

of the same, the fact of existence of fracture on the nasal bone of the victim 

does not inspire the confidence of the Court. Consequently, the injury of the 

victim is not satisfactorily established to be grievous hurt within the meaning of 

Section 320 of IPC.      
 

30. However, it is clear beyond doubt that the victim sustained some bleeding 

injury on his nose which is the result of the physical assault committed upon the 
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victim by the accused Mukesh Mahato. The injuries suffered by the victim which 

appears from the evidence would surely constitute “hurt” within the meaning of 

section 319 of IPC. It also transpires from evidence that there was no 

provocation to the accused Mukesh Mahato either from the side of the victim or 

otherwise to cause hurt to the victim. Hence, the act of the accused Mukesh 

Mahato in physically assaulting the victim and causing hurt to him was voluntary 

and it is punishable under Section 323 of IPC. 
 

31. From the above discussion, it is now clear that the prosecution has failed 

to prove the offence under Section 325 of IPC against the accused Mukesh 

Mahato. However, the prosecution has satisfactorily proved the offence under 

Section 323 of IPC against the accused Mukesh Mahato to the satisfaction of the 

Court.  
 

32. Accused Sri Mukesh Mahato was formally charged under Section 325 of 

IPC and no formal charge was framed under Section 323 of IPC. But, Section 

222(1) of the Code of Criminal Procedure, 1973 provides that when a person is 

charged with an offence consisting of several particulars, a combination of some 

only of which constitutes a complete minor offence, and such combination is 

proved, but the remaining particulars are not proved, he may be convicted of the 

minor offence, though he was not charged with it. Again, Section 222(2) of the 

Code of Criminal Procedure, 1973 provides that when a person is charged with 

an offence and facts are proved which reduced it to a minor offence, he may be 

convicted of the minor offence, although he is not charged with it.   

 

33. Both the offences punishable under Section 323 and 325 of IPC are put in 

Chapter XVI of the IPC under the same heading of offences, i.e., “Hurt”. The 

offence punishable under section 325 of IPC contains some of the ingredients of 

the offence punishable under Section 323 of IPC as well. Therefore, from the 

nature, ingredients and the prescribed punishment for these two offences, it is 

clear that offence punishable under Section 323 of IPC is a minor offence in 

comparison to offence punishable under Section 325 of IPC. Hence, the provision 

of Section 222 of the Code of Criminal Procedure, 1973 can conveniently be 

applied in this case.  
 

 

 

34. Upon perusal of the case and from the defence set up by the accused 

during cross examination of the prosecution witnesses and also from the 
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statement of the accused during their examination under Section 313 of Cr.P.C., 

it appears that it is always the stand of the accused that he never caused any 

injury to the victim. Moreover, it is also the stand of the accused that this case 

lodged against him is false. Therefore, it is apparent that the accused was not 

misled or that they are not prejudiced in view of the fact that no separate charge 

was framed against them under Section 323 of IPC. Because of the above 

discussion and provision of law, I deem it fit and appropriate to convict the 

accused Sri Mukesh Mahato under Section 323 of IPC although no separate 

charge was framed under the aforesaid section. 
 

 

35.  In view of the discussions made above and the decisions reached, it is 

held that the prosecution has failed to prove the offences under Section 325 of 

IPC against the accused Mukesh Mahato. Therefore, the accused Mukesh Mahato 

is acquitted of the charge under section 325 of IPC. But, the prosecution has 

successfully proved the offence under Section 323 of IPC against the accused Sri 

Mukesh Mahato. Hence, the accused Sri Mukesh Mahato is convicted under 

Section 323 of IPC for voluntarily causing hurt to victim Sri Pawan Kumar 

Mahato. On the other hand, there is no incriminating material against the 

accused Manoj Prasad in the prosecution evidence regarding the alleged offence 

under Section 294 of IPC. Hence, prosecution has failed to prove the offence 

under Section 294 of IPC against the accused Manoj Prasad and he is acquitted 

of the above charge.     
 

 

36. In view of the nature of commission of the offence, I am not inclined to 

give the benefit of the Probation of Offenders Act, 1958 to the convict. 
 

 

37. I have heard the convict on the point of sentence and his statement is 

recorded on separate sheet and attached with the case record. He has submitted 

that he may be dealt with lightly due to his young age.  
 

 

38. The offence under Section 323 of IPC entails punishment of imprisonment 

up to one year or fine up to Rs.1,000/- or both. The convict does not have any 

known previous criminal record. The incident appears to have happened in the 

spur of a moment without any pre meditation. Considering the time spent in the 

prosecution and trial, the nature and outcome of the offence, I find that the ends 
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of justice will be appropriately met, if the convict is sentenced to pay a fine of 

Rs.1,000/- for the offence committed by him. Accordingly, the convict Sri Mukesh 

Mahato is sentenced to pay a fine of Rs.1,000/- for the offence under Section 

323 of IPC in default to undergo simple imprisonment for 15 days. The fine 

amount, if realized is to be paid to the victim.   

 

 

39. The bail bond executed by the convict, other accused and surety are 

extended for next six months as per the Provisions of section 437(A) Cr.P.C. 

 

 

40. Furnish a free copy of the judgment to the convict as per the provisions 

of Section 363(1) of Cr.P.C.  
 

 

41. The convict Sri Mukesh Mahato is informed about his right of appeal 

against the order and judgment of conviction and sentence passed as above. 
 

42. Seized articles, if any be returned to the rightful owner as per law. 

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 05st day of November, 2019.                                

              

 

                     (Debasish Kashyap) 

      Sub-Divisional Judicial Magistrate (M),  

                   Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1………………………………...Complaint petition 

Ext.1(1),1(2),1(3),1(4)………Signature of P.W.1 

Ext.2……………………………..…Sketch Map 

Ext.2(1)………………………….…Signature of P.W.8 (ASI, Dipak Gogoi) 

Ext.3…………………………….….Charge Sheet 

Ext.3(1)………………………..….Signature of O/C Sri Heman Sharma 

Ext.4…………………………..……Medical report. 

Ext.4(1)……………………..…….Signature of P.W.9 (Dr. Manish Kr. Singh) 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 
 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  
 

PROSECUTION WITNESS 

P.W.1: Sri Om Prakash Mahato 

P.W.2: Md. Araf Alom 

P.W.3: Sri Shyam Bawri 

P.W.4: Sri Pawan Kumar Mahato 

P.W.5: Sri Shyam Sundar Chaudhry 

P.W.6: Sri Chandan Mallah. 

P.W.7: Sri Shio Kumar Singh. 

P.W.8: Sri Dipak Gogoi 

P.W.9: Dr. Manish Kumar Singh. 
 

DEFENCE WITNESS 

NONE 
 

 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

          Chapakhowa, Sadiya  

  


