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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 156 of 2018  

 

STATE OF ASSAM 

-VS- 

 

1. SRI AJAY MALLAH, S/O, SRI DIPSON MALLAH 

VILL. MIRIPATHAR, PS. DHOLLA, DIST: TINSUKIA (ASSAM) 

2. SRI DIPSON MALLAH, S/O, LT. RAM BIRISH MALLAH 

     VILL. MIRIPATHAR, PS. DHOLLA, DIST: TINSUKIA (ASSAM) 

3. SMT. PHULKUMARI MALLAH, W/O, SRI DIPSON MALLAH 

     VILL. MIRIPATHAR, PS. DHOLLA, DIST: TINSUKIA (ASSAM) 

 

Under Section 447/294/506/34 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Montu Buragohain, learned defence counsel  

 

OFFENCE EXPLAINED ON: 02.06.2017  
 
EVIDENCE RECORDED ON: 12.12.2017, 28.03.2019, 19.07.2019  
 
ARGUMENT HEARD ON: 30.08.2019, 08.11.2019 

 

JUDGMENT DELIVERED ON: 08.11.2019   

JUDGMENT 

 

1. The case of the prosecution is that Sri Dipsan Mallah along with his wife 

Smt. Phulkumari Mallah and son Ajay Mallah had cut down some bamboo trees 

from inside the boundary of complainant Sri Lalsa Mallah without permission on 
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20.10.2016 at about 9.00 AM. When the complainant went out to see the same, 

all the accused persons verbally rebuked him with slang words. Moreover, Sri 

Ajay Mallah put a “Da” on his neck and threatened to kill him. An FIR was lodged 

by Sri Lalsha Mallah in this regard at Dholla P.S. which was registered as Dholla 

P.S case No. 60/2016 under Section 447/294/379/506/34 of IPC. The O/C, Dholla 

P.S. Sri Padma Gogoi (S.I.) took up the investigation of the case. After 

investigation, charge-sheet was submitted against the accused persons under 

Section 447/294/506/34 of IPC. 

 

2. Accused persons appeared before the Court of learned CJM, Tinsukia on 

receipt of summons and they were allowed to go on bail. Copies of relevant 

documents are furnished to the accused persons. After hearing both sides, 

particulars of offence under Section 447/294/506/34 of IPC was read over and 

explained to the accused persons by the learned CJM, Tinsukia to which they 

pleaded not guilty and claimed to be tried. 

  

3. Later, the case was transferred to this Court for disposal on the point of 

jurisdiction. Prosecution has adduced evidence of three witnesses including the 

I/O. Considering the nature of evidence adduced, prosecution has declined to 

adduce any further evidence and hence prosecution evidence is closed. The 

accused persons are examined under Section 313 of Cr.P.C. and their plea is of 

total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.   POINT FOR DETERMINATION: 

1. Whether the accused persons in furtherance of their common intention in 

the morning of 20.10.2016 in the compound of Sri Lalsha Mallah at Miri Pathar 

Gaon, P.S. Dholla, Dist. Tinsukia, Assam verbally abused Sri Lalsha Mallah with 

slang words to the annoyance of others and thereby committed an offence 

punishable under Section 294/34 of IPC? 

2. Whether the accused persons in furtherance of their common intention on 

the same date, same time and at the same place committed criminal intimidation 

by threatening Sri Lalsha Mallah with injury to his person with intent to cause 

alarm to him and thereby committed an offence punishable under Section 506/34 

of IPC? 
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3. Whether the accused persons in furtherance of their common intention on 

the same date, same time and at the same place illegally trespassed into the 

compound and house of Sri Lalsha Mallah with intent to assault or threaten him 

and thereby committed an offence punishable under Section 447/34 of IPC?  

    

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience. 

 

5.    P.W.1 Sri Lalsa Mallah who is the complainant as well as the sole victim of 

this case deposed in his evidence that the accused persons are his neighbor. The 

occurrence took place on 20.10.2016 at 9 am. The accused persons resides 

adjacent to his house. There is boundary fencing in between his land and the 

land of the accused persons. He has bamboo plantation on the boundary of his 

land and the accused persons are also having bamboo plantation on the same 

side of their land. He stated that the bamboo plantation of both the parties 

crosses the boundary of each other. Prior to the date of occurrence, the accused 

persons cut the portion of his bamboo plantation falling in their boundary and 

also cut down their bamboo plantation falling in his boundary. On the day of 

occurrence, the accused Ajay Mallah, the son of co-accused was cutting the 

bamboo plantation of the witness falling in their boundary and when he came out 

of his house, he saw the accused Ajay Mallah was carrying the cut down bamboo 

to his house. He objected against the said act of the accused. At that time, the 

co-accused persons, i.e. the mother and father of accused Ajay Mallah came to 

the place. The accused Ajay Mallah also came forward and they threatened him 

that they would cut down his neck if he says anything about bamboo. The co-

accused abused him. The accused Dipson Mallah was armed with lathi and he 

caught hold on the color of his shirt. On the next day of occurrence, the witness 

lodged the ejahar of this case. Ext1 is the ejahar and Ext1(1) is his signature. 

Later on, police came to the place of occurrence and also recorded his statement 

in connection with the case.  

 

6. In his cross, he stated that he has instituted 2/3 cases against other 

persons before lodging that FIR. He admitted that the accused persons have also 

lodged a cross case against him which is pending in the court. He stated that the 



                                     G.R. Case No. 156 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

Dag number of his land on which bamboo plantation exist is Dag No.250. 

However, he has not submitted any land documented bearing Dag No. 250 to the 

police in respect of his ownership of the said land. He stated that police did not 

seize any bamboo from the place of occurrence. The witness again stated that 

there is a residential house of Amir Ali at a distance of about 60/70 ft. way from 

the place of occurrence. He stated that he does not know any person namely 

Bapson Mallah and no such person resides near his said land. He again stated 

that the police station is situated at a distance of about 1 ½ K.M. away from his 

house. The walking distance is about 30 minutes from his house to the police 

station. He stated that he did not lodge any FIR to the police on 20.10.2016. He 

again stated that the writer of the FIR (Ext.1) was one Arnesh Lotha. He 

admitted that he had not mentioned in the FIR as well as before the police that 

Ajay Mallah came forward and threatened him that he would cut down his neck if 

he says anything about bamboo. He also admitted that he has not mentioned in 

his FIR that the accused Dipson Mallah was armed with lathi and he caught hold 

on the color of his shirt.  

 

7. P.W.2 Smti. Kunti Mallah is wife of the informant. She deposed in her 

evidence that she knows the accused persons. As testified by her, on a day about 

more than one year ago from recording of her evidence at about 10:00 am, the 

accused Ajay Mallah was cutting her bamboo there which was planted in her land 

but had fallen on the adjacent land of Ajay Mallah. She came home and informed 

her husband about the same. Her husband went outside. After some time, her 

husband came and told her that Ajay Mallah, Dipsan Mallah and Phul Kumari had 

threatened him with „da‟ in their hand.  

 

8. In her cross, she stated that police did not record her statement in 

connection with this case. She admitted that she has not stated before police 

whatever she has deposed in her evidence. She denied the suggestion that her 

husband had submitted a bond in the court of district Magistrate, Tinsukia on 

08.12.2017 in case No. 17/17 to maintain peace.   

 
9. P.W.3 Sri Padma Gogoi deposed that on 22.10.2016, he was posted as 

O/C, Dholla PS. On that day, one Sri Lalsha Mallah lodged one FIR at Dholla PS 

which was registered as Dholla PS case no. 60/2016 and he had entrusted ASI, 



                                     G.R. Case No. 156 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

Prabhat Saikia to investigate the case. Sri Prabhat Saikia completed the 

preliminary investigation of the case and submitted the case diary to him. He 

submitted charge sheet in this case on the basis of investigation by ASI Prabhat 

Saikia. Ext2 is the charge sheet and Ext2(1) is his signature.  

 

10. In his cross, he stated that the house of the complainant is at Miri Pathar 

Gaon. The house of the complainant is situated at a distance of 1 km from Dholla 

Police station. It will take about half an hour to walk from the house of the 

complainant to Dholla Police station. The incident had happened on 20.10.2016 

as per the FIR and the FIR was lodged on 22.10.2016. No GD entry was recorded 

at Dholla Police station regarding the incident before the FIR was lodged. No 

reason is shown in the FIR for the delay in lodging the same. He stated that the 

offence under section 379 IPC is a serious offence. A case of serious nature 

cannot be investigated by ASI. But he has entrusted ASI Prabhat Saikia to 

investigate the case. The witness stated that there is no record of the ownership 

of the house and land involved in the incident. He also stated that Smti. Phul 

kumari who is one of the accused had lodged a proceeding under section 107 

Cr.P.C. against the complainant being number Dholla PS NFR part 1 case no. 

18/2016. He admitted that a direction was given in that case to the complainant 

of this case Sri Lalsha Mallah to maintain peace and tranquility and the 

complainant had agreed to the same by signing bond. He also admitted that he 

did not make any investigation of this case.  

 

11. It transpires from the above that none of the witnesses including the 

complainant/victim has stated anything regarding the allegation that the accused 

persons had verbally abused the complainant with slang words. Hence, there is 

no evidence from the prosecution side to bring home the charge under Section 

294 of IPC against the accused persons. 

 

12. Again, the complainant (P.W.1) has stated that the accused Ajay Mallah 

was cutting his bamboo plantation which had fallen in the boundary of the 

accused. When he objected, the remaining accused persons also came there. 

Similarly, the wife of the complainant who has deposed as P.W.2 has also stated 

that the accused Ajay Mallah was cutting her bamboo which was planted in her 

land but had fallen on the adjacent land of Ajay Mallah. Hence, there is no 



                                     G.R. Case No. 156 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

evidence from these witnesses that the accused persons had trespassed into the 

land of the complainant. On the other hand, it appears that the accused persons 

were there in their own land. Moreover, there is nothing on record to 

substantiate the claim of ownership of his land by the complainant. Hence, 

prosecution side has also failed to satisfactorily bring home the charge under 

Section 447 of IPC against the accused persons. 

 

13. Again, the complainant (P.W.1) has stated that the accused persons 

threatened him that they would cut down his neck if he says anything about 

bamboo. He has also stated that the accused Dipson Mallah was armed with lathi 

and he caught hold on the color of his shirt. However, the complainant (P.W.1) 

has himself admitted that he has neither mentioned these facts in the FIR nor 

has stated the same before police. It is hence clear that these facts are stated by 

the P.W.1 for the first time in the Court.  

 

14. Again, as per allegation, the accused persons had threatened the 

complainant in his own compound and it appears from evidence that the 

presence of the accused there was informed to the complainant by the wife of 

the complainant. Naturally therefore, the wife of the complainant should have 

seen the same. However, she has deposed as P.W.2 that she has only heard 

from her husband that the accused persons had threatened him with “da” in their 

hand. No such “da” is also seized. Moreover, no such lathi as stated by the P.W.1 

is seized by police. On account of the above, it appears that this evidence of the 

P.W.1 is afterthought improvement and it fails to inspire the confidence of the 

Court. 

 

15. Apart from that, the FIR (Ext.1) itself is lodged after two days of the 

incident. No reason for the delay is also shown by the complainant. It is also 

admitted by the complainant that a cross case is also lodged by the accused 

against him which is pending. It also appears from evidence that there are 

previous disputes between the complainant and the accused persons. It is 

argued by the learned counsel of the accused that this case is lodged only as a 

retaliation to the cross case lodged by the accused persons against the 

complainant. Considering the delay in lodging the FIR sans any explanation and 

the facts and circumstances, this contention of the accused cannot be ruled out 
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in entirety.  

 

16. Based on above discussion, it is clear that prosecution has failed to bring 

out any material against the accused persons under section 447/294 of IPC 

through its evidence. There is also no satisfactory material to show that the 

accused persons had any common intention at the relevant time. Moreover, the 

evidence of the prosecution regarding the allegation that the accused persons 

had threatened the complainant does not inspire the confidence of the Court.           

     

17. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 447/294/506/34 of I.P.C. against the accused persons. Accordingly, the 

accused persons are found not guilty and acquitted of the charge under Section 

447/294/506/34 of I.P.C. and they are set at liberty forthwith. 

  

18. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

19. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 08th day of November, 2019.                                    

              

 

            

   (Debasish Kashyap) 

                   Sub-Divisional Judicial Magistrate (M), 
                             Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)….Signature of P.W.1 (Complainant) 

Ext.2……… Charge Sheet 

Ext.2(1)…. Signature of P.W.3 (Sri Padma Gogoi) 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1: Sri Lalsa Mallah 

P.W.2: Smti. Kunti Mallah 

P.W.3: Sri Padma Gogoi  

 

 

 

DEFENCE WITNESS 

NONE 

 

 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya  

  


