
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 1422 of 2016
                                    U/S.25(1)(a) Arms Act

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    
                                1. Sri Rahul Borah

                                    2. Sri Ponkit sonowal
                                3. Sri Kalyan Konwar
                                                            …………….Accused

                     Present: Dr. Chetana Khanikar, AJS
                                            
                        For the prosecution: Smt. J. Phukan, A. P. P.

                    For  the  Defence:  Sri  N.  Prasad,

Advocate, 

                          

                           Evidence recorded on: 05.11.2018, 21.12.2018,

                         05.02.2019, 10.10.2019, 01.11.2019.

                           Argument heard on     : 05.12.2019

                           Judgment delivered on: 07.12.2019

J U D G M E N T

1.       The prosecution case in brief as stated in the FIR is that

on 19.07.16 at about 3.00 PM the informant SI Bhaskar Saikia under

the  guidance  of  Senior  police  officials  Addl.  S.P  (H.Q),  Dy.S.P(H.Q),

Tinsukia along with team of 15 kumaon Regiment, 68 Bn CRPF team

and staff of Makum PS conducted naaka checking on the NH 38, near

newly constructed bypass Fouji Dhaba under Makum PS jurisdiction to

intercept  the  bikes  bearing  registration  numbers  AS23C7854  and

AS23P9642.  Suddenly two riders proceeding from Makum side towards

Digboi side were intercepted but the bikers tried to escape breaking

the  Naka  towards  Digboi  side.   Both  the  bikes  were  chased  and
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ultimately at about 3.30 pm, two boys namely Sri Rahul Borah and Sri

Ponkit Sonowal were found inside a cabin of Dhaba namely Royal City

Dhaba located opp.NRL Oil Depot, Ultapool, Digboi by the road side of

NH  38,  who  were  found  concealing  there  from  police  and  security

personnel  parking  their  respective  motorcycles  bearing  registration

number  AS23C7854  and  AS23P9642  outside  the  Dhaba.   ON

thoroughly  searched  one  7.65  bore  pistol  alongwith  two  mobile

handsets  have  been  recovered  from  the  possession  of  Sri  Ponkit

Sonowal  as shown by Sri Rahul Borah and one mobile handset has

been  recovered  from  the  possession  of  Sri  Rahul  Borah.  On

interrogation, they confessed of collecting the pistol from one Kalyan

Konwar @ KK of Borbil  Digboi on the same day at about 11 AM for

selling  customers,  Police  team  planned  accordingly  and  Sri  Kalyan

Konwar had been apprehended from Borbil area at about 5.30 PM who

was waiting in his Tata Safari Vehicle No. As-23-F-6899 to receive the

money from apprehended Rahul Borah and Ponkit Sonowal. Team of 15

Kumaon Regiment, Digboi, 68 Bn CRPF, Tinsukia and Digboi police led

by SI Arun Gogoi also actively participated in the operation.  It is learnt

from the apprehended persons  during preliminary interrogation that

they are in a racket of buying, selling, transporting, possessing of these

type of Arms using their respective vehicles and there must be a big

racket behind this.

2.   On the basis of aforesaid FIR and registered the Case as

Makum PS Case No.  162/2016.  Police  investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused U/S 120(b) IPC R/W Sec.25(1)(a) of Arms Act.

3. On appearance of the accused Sri Rahul Borah, Sri Ponkit

sonowal and  Sri Kalyan Konwar in Court, copies of relevant documents

were furnished to them as required U/S 207 of Cr. P. C. Considering the

relevant documents and hearing both the parties, sufficient materials

are found to presume that  the accused had committed offence  U/S

Sec.25(1)(a)  of Arms Act. Accordingly charge framed, read over and

duly explained to them, to which the accused pleaded not guilty and
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claimed to be tried.   

4.               During trial the prosecution has examined six witnesses and

also adduced seven documentary evidence.

5. At the close of the prosecution evidence, the accused Sri

Rahul Borah,  Sri Ponkit sonowal and  Sri Kalyan Konwar  are examined

U/S. 313 of the Cr.P.C. with reference to the incriminating circumstance

appeared against them in the prosecution evidences. Defence side has

adduced no evidence and plea of the accused are of total denial.

6.     After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both the

sides and the accused the following points are taken as  POINTS FOR

DETERMINATION:

i) Whether  on  19.07.2016  at  about  3:00  PM  the  accused

found in possession of one 7.65 mm pistol in violation of

the provisions of Arms Act ?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i)         

7. PW 1 Sri Krishna Das has deposed that the incident took

place 4 years back.  on that day, he was working at Royal City Dhaba.

On that day one police came and shown him a pistol.  But, he does not

know from where it was brought.

8. PW2 Sri Bhadreswar Sonowal has deposed that on the day

of incident he was working at Royal City Dhaba.  On that day one police

came and shown him a pistol and taken his signature in Ext.1 and Ext.2

seizure lists.  Ext.1(1) and Ext.1(2) are his signatures in those seizure

lists respectively.  Ext.3 is the sketch map and Ext.3(1) is his signature.

But he does not know from where the pistol was brought.
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9. During his cross examination he deposed that at the time

of signing Ext.1, 2 and 3 were blank papers. When police shown him

the pistol, the present accused persons were not at that place.

10. PW3 Sri Prakash Tamang has deposed that on 02.08.2016

he was working at Makum Head quarter as Armour.  On that day O/C

Makum PS had given him one 7.65 mm pistol with magazine marked as

stamp 7.65 made in USA for examination.  On examination, he found

that the said 7.65 mm pistol was factory made and servicable.  The

seized pistol is of 7.65 mm bore.  Ext.4 is the report and Ext.4(1) is his

signature.

11. PW4 Sri  Utpal  Borsaikia  has  deposed that  he  does  not

know the informant and the accused and also does not know about the

incident.

12. PW5 is S.I. Sri Chandan Das.  He has deposed  that on the

basis of an information received from Addl. SP Headquarter regarding

probable  illegal  arms  smuggling  by  two  suspected  bike  riders.  The

information  was  received  at  3  PM.  The  registration  numbers  of  the

concerned  motorcycle  were  AS-23-C-7854  and  AS-23-P-9642.  On

receipt of the information OC Bhaskar Saikia made the Makum PS GDE

No.  768  dated  19.07.2016  and  he  along  with  army personal  of  15

Kumaon Regiment and 68 BN CRPF and other PS staff conducting naka

checking near Fauji Dhaba at NH 38 under Makum PS. During checking

period suddenly two motorcycle rider from Makum side to Digboi side

were intercepted. but the riders fled away rashly by breaking naka.

both were chased and apprehended at Royal City Dhaba situated at

Digboi  road where they were hidden.  During search one number of

7.65 mm pistol along with two mobile handsets had been recovered

from one Pankit  Sonowal  and another handsets was recovered from

Rahul Borah. Another person namely Kalyan Konwar was apprehended

from Digboi when he was waiting in his Safari Vehicle for receiving the

sale amount of the arms. Rahul Borah and Pankit Sonowal had stated

to them that the said arms were given to them by Kalyan Konwar for
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sale. After filing the FIR, Makum PS Case No. 162/2016 u/s. 120 B of IPC

r/w.  sec.  25(1)(A)  of  Arms Act  was registered and entrusted him to

investigate  the  case.  After  taking  the  charge  of  investigation,  he

recorded  the  statement  of  the  informant  and  the  accused  Kalyan

Konwar, Rahul Borah and Pankit Sonowal at the PS, arrested them and

were taken in police remand for one day through court. He also visited

the PO and recorded the statement of witnesses. The seized arms was

sent  to  2nd  APBN  for  examination.  On  30.07.2016  he  seized  the

documents  of  the  Pulsar  motorcycle  from Bini  Sonowal,  who  is  the

mother of accused Pankit Sonowal. Thereafter he handed over the CD

to the next I.O.

13. During  his  cross  examination  he  deposed  that  copy  of

Makum PS GDE No. 768 dated 19.07.2016 was not enclosed with the

FIR and for that reason the same was not forwarded to the court. In the

FIR the OC has stated that along with him other police staff of the PS

were there, but he has not specifically mentioned that he was present

at  the  PO.  The  CD  is  silent  about  any  GDE  number  of  proceeding

towards naaka checking near Faugi dhaba. He was present at the time

of naaka checking, apprehension of the accused at Royal City dhaba,

At the time of making the seizure of the arms and motorcycles. He did

not record the statement of Addl. SP Headquarter, DSP headquarter,

army personal of 15 kumaon resignment and 68 BNCRPF and other PS

staff.   At  the time of  naaka checking they install  barricades.    The

distance between Royal City dhaba and the place of naaka checking

was not mentioned in the CD.  Although in the forwarding report, he

has mentioned that 3 accused persons are members of a big racket, he

had not arrested any other persons of the said racket. He did not find

any clue regarding the said racket. In the maalkhana of Makum PS the

seized arms have been kept.  Although 3 mobile handsets were seized

during  investigation  of  the  case,  but  no  investigation  was  done  in

respect  of  the  said  mobile  handsets.  Even  the  SIM numbers  of  the

mobile were not mentioned in the FIR.  The next I.O Kuladhar Konwar

obtained  prosecution  sanction  on  the  basis  of  his  investigation  and

filed  the  charge  sheet.  Although  the  name  of  SI  Arun  Gogoi  is
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mentioned in the FIR as he led their team to apprehend Kalyan Konwar,

he did not record hte statement of Arun Gogoi.  When they proceed

outside the jurisdiction of thier PS for investigation, they make GDE.

But, no GDE was made when they went to Digboi to apprehend Kalyan

Konwar.

14. PW6 Sri Bhaskar Saikia has deposed in his evidence that 

on 19.07.2016 at  2:50 PM he received a phone call  from Addl.  S.P.

Tinsukia that two motorcycles bearing registration No.  AS-23-C-7854

and AS-23-P-9642 were suspected to be carrying smuggling arms and

he was  directed to  take help  from army and CRPF to  nab the said

motorcycles.  Accordingly,  he  made  Makum  PS  GDE  No.768  dated

19.07.2016 at 2:50 PM and went to Makum Digboi road along with PS

staff  for  checking.  During  checking  two  motorcycles  coming  from

Makum towards Digboi side fled away. The said two motorcycles were

chased and apprehended near Ultapul, near NRL petrol pump in front

of  Royal  City  Dhaba.  The  motorcycles  were  seized  through  Ext-2

seizure list, Ext-2(2) is his signature thereon. He took the signature of

Sri Ponkit Sonowal and Sri Rahul Borah in Ext-2. Ext-2(3) and Ext-2(4)

are  their  signatures  respectively.  The  motorcycle  riders  Sri  Ponkit

Sonowal  and  Sri  Rahul  Borah  were  found  in  a  cabin  of  Royal  City

Dhaba.  He found two mobile handsets and one pistal of 7.65 bore from

the possession of  Sri  Ponkit Sonowal.  He found one mobile handset

from the possession of Sri Rahul Borah. He seized the aforesaid three

mobile handsets and the pistal of 7.65 bore through Ext-1 seizure list,

Ext-1(2) is his signature thereon. MR Ext-1 is the pistal, MR Ext-2, 3 and

4 were the mobile handsets which were seized through Ext-1, which he

had seen on that day in the court. He took the signature of Sri Ponkit

Sonowal and Sri Rahul Borah in Ext-1. Ext-1(3) and Ext-1(4) are their

signatures  respectively.  He  also  drew the  sketch  map of  Royal  City

Dhaba. Ext-3 is the sketch map and Ext-3(1) is his signature thereon.

He took the signature of Sri Ponkit Sonowal and Sri Rahul Borah in Ext-

3. Ext-3(3) and Ext-3(4) are their signatures respectively.  The  accused

Sri Ponkit Sonowal and Sri Rahul Borah led him to Borbil market and he

apprehended Sri  Kalyan Konwar as identified by  Sri  Ponkit Sonowal
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and Sri Rahul Borah as their associates. He also seized Safari vehicle

bearing registration No. AS-23-F-6899 and his mobile phone through

Ext-7  seizure  list,  Ext-7(1)  is  his  signature  thereon.   He  took  the

signature of Sri Kalyan Konwar, Sri Ponkit Sonowal and Sri Rahul Borah

in  Ext-7.  Ext-7(4),  Ext-7(2)  and  Ext-7(3)  are  their  signatures

respectively.  He took the apprehended accused persons along with the

seized articles to the PS.  He interrogated the accused persons at the

time of their apprehension. Thereafter, he filed the Ext-5 FIR. Ext. 5(2)

is his signature. He endorsed SI Chandan Das to investigate the case

as he was the then OC of Makum PS. Ext-5(1) is his signature with

endorsement. 

15. During  his  cross  examination  he  has  deposed  that  the

distance between the office of SP Tinsukia and Makum PS is about 12

km.   The  CD  is  silent  as  to  who  was  the  then  Addl.  S.P.  Tinsukia

(Headquarter).  Copy of Makum PS GDE No.768 dated 19.07.2016 is

not enclosed with the FIR filed by him in this case. The same was not

produced before the court. The distance between the Fouji Dhaba and

Makum PS was about 4 km. After receiving the information at 2:50 PM

he informed the matter to 15 kumaon regiment and 68 BN CRPF at

their respective offices. The office of 15 kumaon regiment is situated at

Digboi and office of 68 BN CRPF is situated at Tinsukia.  He along with

persons of 15 kumaon regiment and 68 BN CRPF reached Fouji dhaba

at 3 PM. The 68 BN CRPF from Tinsukia reached  Fouji Dhaba within 10

minutes. Similarly the persons of 15 kumaon regiment  reached  Fouji

Dhaba within 10 minutes after receipt of the information. The distance

between  Tinsukia  and  Fouji  Dhaba  is  about  16  km.  The  distance

between Makum PS and Digboi is about 20 km. The distance between

Makum PS and Fouji Dhaba is about 4 km. Fouji Dhaba is situated on

the way from Makum PS to Digboi.  At the time of Naaka checking  he

accompanied by SI  Chandan Das,  WPC Ranjita  Chetry,  HG Dipankar

Saha,  one  section  of  second  APBN  staff  consisting  of  3-4  persons.

Though 5-6 persons of 15 kumaon regiment were present, their names

not mentioned in the CD. 5-6 persons of 68 BN CRPF were present, but

their  names  not  mentioned  in  the  CD.  Thus,  15-18  persons  were
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present at the time of naaka checking. He did not record the statement

of any of those 15-18 persons.  He cannot say the distance between

NRL petrol pump and place of naaka checking. If they proceed from

Makum to Digboi then Fouji Dhaba will come first and thereafter NRL

petrol  pump.   The  Addl.  S.P.  Tinsukia  (Headquarter)  and  DSP

(headquarter)  were also present  at  the time of  naaka checking.  He

cannot  say  the  number  of  security  personnel  of  Addl.  S.P.  Tinsukia

(Headquarter)  and  DSP  (headquarter).  Usually  Addl.  S.P.  Tinsukia

(Headquarter) and DSP (headquarter) take 5-6 security personnel with

them.  It  means there were about  30 persons at  the time of  naaka

checking.  Addl. S.P. Tinsukia (Headquarter) in his information provided

the registration numbers of the motorcycles which are AS-23-C-7854

and AS-23-P-9642.  The name of the registered owners of the vehicles

were available in the DTO website.  The distance between the office of

DTO and SP office Tinsukia is about 1 km.  Both the motorcycles are

registered  at  the  office  of  DTO,  Tinsukia.   He  did  not  make  any

investigation regarding the ownership of the aforesaid vehicles when

he  received  the  information  from Addl.  S.P.  Tinsukia  (Headquarter).

The motorcycle riders violated the signals of naaka checking between

3:10 PM and 3:30 PM. At the time of naaka checking they were in their

uniform.   The CD is silent as to the means of chasing the motorcycles. 

16. These are the evidences adduced by the prosecution side.

From these evidences it is seen that copy of Makum P.S. GDE No. 768

dated 19.07.2016 is not enclosed in the C.R. or C.D., which is the basic

of the case, on which the investigation was started. seizure witnesses

has not supported the seizure of pistol from the accused. Persons of 15

kumaon  regiment  and  68  BN  CRPF  or  any  police  peson  was  not

examined; Addl. SP(HQ), who first gave the information was examined.

No relation of the seized phones with the offence alleged is shown.

Again,  it  is  seen  that  the  information  was  received  at  2:50  PM.

thereafter I.O. informed the matter to  15 kumaon regiment and 68 BN

CRPF.  Distance between office of   15 kumaon regiment,  Digboi  and

Fauji Dhaba is about 16 KM. Distance between 68 BN CRPF, Tinsukia
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and Fauji Dhaba is about 16 KM. but the I.O. along with staff, persons of

15 kumaon regiment and 68 BN CRPF reached the Fauji Dhaba at 3 PM,

i.e., after 10 minutes of receipt of the information from Addl. SP(HQ).

The  roads  were  public  road,  it  was  day  time.  so  from  getting

information to reaching the Fouji Dhaba within I.O. minutes by making

all  necessary  arrangements  is  not  believable.  under  such

circumstances,  it  has  opened up the possibility  that  examination of

material  witnesses  or  giving  the  true  picture  will  bring  to  the  light

another  picture,  which  is  not  favourable  to  the  prosecution  side.

considering  all,  I  hold  that  the  prosecution side could  not  establish

beyond doubt that on 19.07.2016 at about 3:00 PM the accused found

in possession of one 7.65 mm pistol in violation of the provisions of

Arms Act ?

Hence point no. (i) is  decided negative.

17. From the above discussions I come to the conclusion that

prosecution has failed to establish the allegations against the accused.

Hence, the accused  Sri Rahul Borah, Sri Ponkit sonowal and Sri Kalyan

Konwar are acquitted from the case. The Seized vehicle, motorcycle,

documents and mobile phones be returned to the real owner in due

course of law. The Seized pistol be destroyed in due course of law. Bail

bonds are extended for next six months.

       Given under my hand and the seal of this Court on this

7th  day of December, 2019.

                                                                                  (C. Khanikar)

                                       Additional Chief Judicial Magistrate,

Tinsukia  
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A P P E N D I X

Witnesses for the prosecution:

PW 1 Sri Krishna Das

PW 2 Sri Bhadreswar Sonowal

PW 3 Sri Prakash Tamang

PW 4 Sri Utpal Borsaikia

PW 5 SI Chandan Das

PW 6 Sri Bhaskar Saikia

Witness for the defence:

Nil

Exhibits:

1) Seizure list of mobile handsets and the pistol of 7.65  

mm...................................................................Ext-1 

2) Seizure list of motorcycles......................................Ext-2

3) Sketch map............................................................Ext-3 

4) Report of seized pistol of 7.65 mm.........................Ext-4

5) Ejahar.....................................................................Ext-5

6) Seizure list of documents of Pulsar Motorcycle.......Ext-6

7) seizure list of Safari vehicle bearing registration No. AS-

23-F-6899 and mobile handset........................Ext-7

Material Exhibits:

1) Pistol ..................................................MR Ext-1

2) Mobile handsets which were seized 

through Ext-1 ..............................MR Ext-2, 3 and 4

                                                                                  (C. Khanikar)

                                       Additional Chief Judicial Magistrate,

Tinsukia  
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