
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, TINSUKIA

G. R. Case No. 1672 of 2018
U/S 379 r/w S. 34 of IPC

State of Assam
                                                            …………… Prosecutor

- Versus-

1. Sri Mondip Gohain 
2. Sri Khagen Neog                          

                                                                                            …………….Accused

Present: Dr. Chetana Khanikar
Additional Chief Judicial Magistrate, Tinsukia

For the prosecution: Smti. J. Phukan, Addl. PP

For the defence: Mr. D. Bora, Mr. R.R Borkotoky,            

advocates

Evidence recorded on:  06.11.2019, 06.11.2019,

                                     19.11.2019,  22.11.2019.

     Argument heard on:       29.11.2019

      Judgment delivered on:  04.12.2019.

JUDGMENT

1.        The prosecution case in  brief  as  stated in the FIR is  that  on

12.08.2018  at  about  3.15  PM when  the  informant  was  away  from his

stationary shop situated at Betjan road, two boys came to his shop in a

motorcycle.  One of them had taken away Rs.15,000/- by opening the key

of the cash box of the shop of the informant and fled away.  When the

informant came back he found the cash box opened and by viewing the

CCTV footage came to know about the incident.

2.      On the basis of aforesaid FIR, police registered a case as Makum

PS Case No. 174/2018. Police investigated the case and on completion of

investigation  submitted  charge-sheet  against  the  accused  Sri  Mondip

Gohain and Sri Khagen Neog U/S 379  of IPC.

3. On appearance of  the accused Sri  Mondip  Gohain  and Sri

Khagen Neog  in Court, copies of relevant documents were furnished to
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them as required U/S 207 of Cr. P. C. Considering the relevant documents

and hearing both the parties sufficient ground is found to presume that the

accused had committed offence U/S- 379 r/w S. 34 IPC. Accordingly charge

framed, read over and explained to them to which the accused pleaded not

guilty and claimed to be tried.

4. During trial the prosecution has examined five witnesses and also

adduced three documentary evidences.

5.  At  the  close  of  the  prosecution  evidence,  statements  of  the

accused persons U/S 313 of the Cr.P.C. have been recorded with reference

to  the  incriminating  circumstance  appearing  against  them  in  the

prosecution evidences. Defence side has adduced no evidence and plea of

the accused is of total denial. 

6. After  perusing  the  records,  considering  the  materials  produced,

hearing the arguments of the learned counsels for both the sides and the

accused the following point is taken as POINT FOR DETERMINATION:

I.  Whether on 12.08.18, in furtherance of their common intention, the

accused had dishonestly taken away Rs.15,000/- from the shop  of

informant  situated  at  Betjan  Road  without  the  consent  of  the

informant? 

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i):

7. PW 1 deposed that the incident took place about 2 to 2 1/2 years

ago at about 3-3.30 pm.  At the relevant time he went to his house for

lunch by keeping Gopal Prasad Gupta in his shop.  His shop is situated at

Betjan road near SBI.  He came back after about 20 minutes. Then Gopal

Gupta told him that two persons came to his shop during his absence and

entered the shop. One of them was in the motorcycle and one had entered

the shop and sat on his table. After sometime they went away. Then he

checked the cash drawer of his shop and found the same empty. He made

hue and cry and people gathered. Thereafter they checked the incident in

the camera installed in the front side of SBI and saw that the two accused
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persons came in a motorcycle and among them the accused Khagen Neog

entered his shop. He stayed in the shop for long time. Once he came out

from the shop and again he entered there. Thereafter both of them went

away by the motorcycle. Thereafter he filed this case. Ext-1 is the FIR, Ext-

1(1) is his signature thereon. Police seized the CCTV footage in a pendrive

through  Ext-2  seizure  list,  Ext-2(1)  is  his  signature  thereon.  Police  also

seized one black colour Karizma motorcycle without number plate from the

accused through Ext-3 seizure list, Ext-3(1) is his signature thereon.

8. During his cross examination he deposed that after seeing the CCTV

footage, he filed this case.  He has not mentioned the names of the accused

in  the FIR  as well  as  his  statement U/S 161 of  Cr.PC.  No CCTV camera

installed in his shop.  SBI mini branch, the shop of Gopal Gupta, Bharat are

situated near his shop.   He cannot say the denominations of  currencies

which were in the cash drawer on that day. He forgot where he signed Ext-2

and Ext-3. He put his two signatures in the PS and he put his signature at

his shop also.  Before putting his signature in Ext-2 and Ext-3 he had not

gone  through  the  contents  of  Ext-2  and  Ext-3.   After  seeing  the  CCTV

footage, he filed this case.  No CCTV camera was installed in his shop.  He

had seen the back side of the person in the footage who was sitting in the

motorcycle.

9. PW 2 deposed that at the relevant time of the incident he was at

the shop of the informant as the informant went to his house for lunch by

keeping him in his shop. The shop of the informant was situated at Betjan

road near SBI. The informant came back after about 10-15 minutes. Then

he told the informant that two persons came to the shop of the informant

during  absence of  the informant for purchasing goods and entered the

shop. One of them was in the motorcycle and one had entered the shop and

sat on the table of the informant. After sometime they went away. Then the

informant  checked  the  cash  drawer  of  his  shop  and  found  the  drawer

opened and empty.  Thereafter,  they checked the incident in the camera

installed  in  the  front  side  of  SBI  and  saw  that  two  persons  came in  a

motorcycle and among them one person entered the shop of the informant.

He stayed in the shop for long time. Once he came out from the shop and

again  he  entered  there.  Thereafter,  both  of  them  went  away  by  the

motorcycle. Later on, the informant filed this case. 
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10. During his cross examination he deposed that police recorded his

statement after one day of the incident.  He had not seen the accused while

opening the cash drawer of the informant.  Before telling by the informant

he did not know that money was stolen from the shop of the informant.

11. PW 3 has deposed that the accused Khagen Neog was the person

who entered the shop of the informant on that day and Mandip Gohain was

the  person  who  was  sitting  in  the  motorcycle  outside  the  shop.   After

staying for about 3-4 minutes within the shop, the accused Khagen Neog

came out,  talked to  Mandip  Gohain  and again  entered  the shop.   After

about  5-7 minutes,  Khagen Neog came out  and both the accused went

away.  After a while, the informant arrived and told them about the theft of

money from his shop.  Then they watched the incident in the CCTV footage

of a nearby shop.  On the next day, police came and collected the footage

of CCTV camera of the nearby shop in a pendrive through Ext.2 seizure list.

MR Ext.1 is the seized pendrive containing the CCTV footage.  Police also

seized  the  motorcycle  used  in  the  incident  on  being  produced  by  the

accused through Ext.3 seizure list.    

12. During his cross he stated that his shop was situated at a distance

of about 40-50 feet from the shop of the informant.  The incident took place

at about 3-4 pm.  It was a Sunday.  Whenever the informant goes for lunch

to his home, he asks them to observe his shop.  But, he also attended the

customers of his shop during that time.  He has not seen the incident of

theft.  The informant told him that money was stolen from his shop.  He

cannot  read  and write  English.   He  forgot  after  how many  days  of  the

incident,  he  signed  Ext.2  and  3.   The  contents  of  Ext.2  and  3  were

explained to him by police before he signed. Now, he cannot  identify which

one of Ext.2 and 3 is for motorcycle and which one is for the pendrive.  The

pendrive  was  not  shown to  him at  the  PS  at  the  time of  obtaining  his

signature.  He cannot say whether there was any money in the cash box of

the informant's shop at the time of incident.

13. PW  4   has  deposed  that   at  the  time  of  incident  he  was  at

Margherita.  Informant told him over phone that a theft took place in his

shop and requested him to see the footage of the CCTV camera installed
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outside his shop.  Then he came and saw the footage.  It was seen that two

persons came in a motorcycle one of whom had entered the shop of the

informant and the other was sitting in motorcycle infront of the shop of the

informant.  After staying for about 3-4 minutes within the shop, the boy

came out,  talked  to  the  other  boy  sitting  in  the  motorcycle  and  again

entered the shop.  After about 5-7 minutes, he came out and both of them

went away.  

14. During his cross examination he deposed that he does not have any

personal knowledge about the incident.  Total 3 CCTV cameras are installed

in his shop.  The footage of the CCTV are stored in the hard disc of the

computer.  Police did not seize hard discs containing the concerned footage

and  the  CCTV  camera.   The  pendrive  containing  the  footage  of  the

concerned CCTV camera did not bear any specific identification mark and

such pendrives can be easily bought from the market.  He cannot say that

the pendrive shown to him today in the court is the one which had been

taken by the police on that day.  He was not a technical expert of CCTV

operating system.
 

15. PW 5 is the I/O.  During his examination in chief he has deposed

that he had examined the informant, visited the PO, drew the sketch map,

recorded the statements of  witnesses,  seized  pendrive and motorcycle,

arrested the accused, collected the injury report and submitted the charge

sheet.

16. During his cross examination he deposed that the  accused persons

are not named in the FIR by the informant.  He examined four witnesses in

this case.  The four witnesses whom he had examined did not mention the

name of the accused persons in their statements u/s 161 Cr.P.C.  None of

the witnesses stated before him that they can identify the accused persons

if shown to them.  He did not find any evidence to show that the motorcycle

seized from the accused persons was the one which was mentioned in the

case.  he apprehended the accused persons at Guijan at 7 pm.  He seized

the motorcycle at Makum PS at 10 pm.  Although there was an allegation

that the accused persons had stolen money from the shop of the informant,

but he did not recover any amount from  the possession of the accused

persons.  The informant did not produce any evidence to show that there
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was an amount of Rs.15000/- in cash box of his shop at the time of alleged

incident.  In the CCTV footage it cannot be seen that any cash was stolen

from the shop of the informant.  He was aware that to prove the genuinity

of a CCTV footage in a criminal case and footage needs to be sent to FSL

and a certificate  of genuinity of the footage nees to be obtained. In this

case,  he  did  not  send the  CCTV footage  to  FSL  for  obtaining  genuinity

certificate  that  the  same  was  not  manipulated.   He  did  not  seize  any

original hard disk of the computer and the CCTV camera where the footage

was recorded.  The rider of the motorcycle is seen from his backside in the

CCTV footage.  Though not clear, the face of the other accused is visible

and identifiable in the footage.  He did not remember the duration of the

CCTV footage,  but  he  knows that  the  same is  not  the recording  of  the

events of the  whole day.  He did not try to find out during his investigation,

if any other person had entered the shop during absence of the informant

prior to the CCTV footage shown in the pendrive.  He did not record the

confessional  statement  of  the  accused  persons.   In  the  course  of

investigation,  he  did  not  find  any  evidence  to  show  that  the  accused

persons have committed theft of an amount of Rs.15,000/- from the shop of

the  informant.   In  Ext.4  it  is  shown  that  residence  of  Nakul  Kanu  and

Hardayal Singh were situated near the PO, but he has not recorded their

statements.  

17. These are the evidences adduced by the prosecution side.  From

these evidences it is seen that the only eye witness of this case is Sri Gopal

Pd. Gupta. He could not identify the accused.  The other witnesses stated

against the accused persons on the basis of the CCTV footage.  They have

stated that they saw the accused person in the footage.  This is only a

hearsay evidence.  One can viewed the footage in court also, and can say

that the person has appeared in the footage are such and such person.  The

footage was collected in a pendrive, which itself is a secondary evidence.

The hard disk where the footage was originally stored was not seized.  The

person who transferred the footage to the pendrive was also not examined.

It is also not proved that the footage was of which time of the day.  Merely,

coming someone in a motorcycle and entering a shop at any time of the

day  does  not  imply  that  the  said  persons  have  committed  an  offence

occurred in a specific point of time.  Again nothing is seen in the footage
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regarding taking away of money from the cash drawer of the informant's

shop.   None of  the witnesses  has  seen or  has  any personal  knowledge

regarding taking away of the money as alleged.  Only the informant has

stated that  Rs.15000/-was stolen from his cash drawer.   No money was

seized by police.  Details of the stolen money is not given.  Nothing like

accounts of the days sale proceed of the informant's shop, to show that

Rs.15000/-  was  there  in  the  cash  drawer,  is  adduced.  Under  such

circumstances, it is not convenient to believe that there was Rs.15000/- in

the cash  drawer  of  the informant  which  was  taken  away by somebody.

Considering all, I am of the opinion that, due to absence of evidence the

prosecution  side  has  measurably  failed  to  prove  that  on  12.08.18,   in

furtherance of their common intention, the accused had dishonestly taken

away  Rs.15,000/-  from the  shop   of  informant  situated  at  Betjan  Road,

without the consent of the informant

Hence point no. (i) is decided negative.

18. From  the  above  discussions  I  come  to  the  conclusion  that

prosecution  has  failed  to  establish  the  allegations  against  the  accused.

Hence, the accused Sri Mondip Gohain Sri Khagen Neog are acquitted from

the  case.  The  seized  pendrive  and  motorcycle  be  returned  to  the  real

owners in due course of law.  Bail bonds are extended for next six months.

Given under my hand and the seal of this Court on this 4th day of

December, 2019.

    (C. Khanikar)

           Additional Chief Judicial Magistrate, 

                        Tinsukia
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                      A P P E N D I X

Witnesses for the prosecution: 

 P.W. 1: Sri Tinku Karmakar, the informant

 P.W. 2: Sri Gopal Prasad Gupta

    P.W. 3: Sri Santosh Gupta

     P.W. 4: Sri Mithilesh Singh

      P.W. 5: Sri Jayanta Borgohain (I/O)

 

Witness for the defence:

Nil

    Exhibit:

1. FIR                                                               …….. Ext.  1

2. Seizure List             …….. Ext.  2

3. Seizure List ……….Ext. 3

4. Sketch map                                          ……….Ext. 4

5. Charge sheet                                               ……….Ext. 5

    (C. Khanikar)

Additional Chief Judicial Magistrate, 

       Tinsukia
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