
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 1763 of 2017
                                     U/S 457/380 of IPC

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    

1) Sri Shiva Tanti @ Tirnath Tanti

                           …………….Accused

                     Present: Dr. Chetana Khanikar, AJS
                                            
                           For the prosecution: Smt. J. Phukan, A. P. P.

                           For the defence: Sri R.R. Borkotoky, Advocate

                          

                           Evidence recorded on:  05.01.2019, 06.02.2019, 

05.03.2019,03.05.2019,

27.06.2019, 09.10.2019.

                           Argument heard on     : 04.12.2019.

                           Judgment delivered on: 06.12.2019.

J U D G M E N T

1.       The prosecution case in brief as stated in the FIR is that on

01.09.2019 at about 6 A.M, the informant Sri Titu Seal who was the

owner and occupier of a mobile shop situated at Rupai Siding, daily

bazar,  when  went to his  shop, he saw that the lock of the shop was

broken  and  door  was  also  opened  and  now  an  old  mobile  worth

Rs.1,00,000/-(Rupees one lakh)  were stolen from his said shop on the

previous night of the incident.

 

2.       On  the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Doomdooma PS Case No. 252/2017. Police investigated the case and

on  completion  of  investigation  submitted  charge-sheet  against  the

accused U/S 457/380 of IPC.
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3.      The case is filed against the accused Chotu Ganju @ Bishal vide

order dtd. 16.11.2018 on the basis of report of E/O on proclamation.

4. On appearance of the accused Sri Shiva Tanti @ Tirnath Tanti   in

Court, copies of relevant document was furnished to him as required

U/S 207 of Cr. P. C. Considering the relevant documents and hearing

both the parties,  sufficient  material  are  found to presume that  the

accused  had  committed  offence  U/S  457/380  of  IPC.  Accordingly

charge framed, read over and duly  explained to him,  to  which the

accused pleaded not guilty and claimed to be tried.

 5.       During trial the prosecution has examined eleven witnesses and

  also adduced thirteen documentary evidences.

 6.      At the close of the prosecution evidence, statements of the

accused persons have been recorded  U/S.  313 of  the Cr.P.C.  with

reference to the  incriminating circumstance appearing against him in

the prosecution evidences.  Defence side has adduced no evidence

and plea of the accused is of total denial.

7.       After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i) Whether in the night of 31.08.2019 the accused had entered

the shop of the informant Sri Titu Seal having taken precautions to

conceal his entry, about which the informant came to know in the

morning of 01.09.2019 ?

ii) Whether  the  accused  had  dishonestly  taken  away  mobile

phones and some other articles of about Rs.1,00,000/- from the

shop of the informant without the consent of the informant, on

that night ?
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DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) & (ii) :         

8.     For  convenience  of  discussion  and  to  avoid  un-necessary

repetition, these two points are taken together for discussion.   

9.     PW1 Sri Titu Seal has deposed in his evidence that on the day of

incident i.e. on 31.08.2017, when he came to open his shop situated

at Rupai Siding Bijay Nagar he found that the lock was broken and the

mobile  phone  and  other  accessories  like  pen  drive,  memory  card,

speaker were missing from his shop. Thereafter he lodged Ext-1 FIR

and Ext-1(1) is his signature thereon. Police recovered 6-7 repairing

mobile phones from the accused namely Chotu and Boby. Ext-2 is the

seizure list and Ext-2(1) is his signature.

10. During his  Cross Examination he deposed that he   cannot say

from whom the seized mobile phones were recovered. He had not

seen the accused Shiva Tanti in the PS. 

11.     PW2  Sri Mahesh Dehingia has deposed in his evidence that  the

incident took place in the year 2017. He came to know in the morning

that  theft  committed  in  the  previous  night  in  the  shop  of  the

informant. He saw that the door lock of the shop was broken and the

door was opened. Some mobiles and other articles were stolen. The

shop of the informant was adjacent to his shop.

12. During his Cross Examination he deposed that he  did not know

who had committed the theft.

13.    PW3  Sri Debu Deb has deposed in his evidence that the shop of

the informant was situated near  his shop. In the morning when he

came to his shop he saw that there was a gathering in front of the

shop of Titu and the door of the shop was broken. Police came to the
3



PO. Some mobile phones and hard discs were stolen from the shop.

Police took his signature in a paper. Ext-2 is the said paper and Ext-

2(2) is his signature thereon.

14.  During  his  Cross  Examination  he  deposed  that  he  does  not

know why he put his signature in Ext-2. He does know the contents of

Ext-2 and the same was not read over and explained to him by police.

15.   PW4 Sri Konkon Jyoti Gogoi has deposed in his evidence that at

the  time  of  incident  he  was  working  in  the  mobile  shop  of  the

informant.  The informant called him over phone to come to his shop.

When he reached the shop he found that the door lock was broken and

some articles of the shop were missing such as some mobile covers,

repaired mobiles, memory  cards, mobile handsets.  Later on, he came

to know that one person was apprehended by the police in connection

with this case.  Ext.2 is the seizure list and Ext.2(3) is his signature.

16. During his cross examination he deposed that he does not know

the person who was arrested by the police and he never visited the PS

to see the said person.

17.     PW5  Sri Shivanand Karmakar has deposed in his evidence that

about 2 years ago he went to Doom Dooma PS along with other person

then police asked him to put his signature in a paper. Accordingly he

put his signature in Ext-3 paper, Ext-3(1) is his signature thereon. Ext-4

and Ext-5 are  the other papers where he put his signature. Ext-4(1)

and Ext-5(1) are his signatures thereon.

18. PW6   Sri  Abhinash  Mahali  has  deposed  in  his  evidence  that

about 2 years ago he purchased one mobile phone from the accused.

Later on he came to know that it was a stolen mobile phone. Hence he

handed over the same to VDP.  

19. During his cross examination he deposed that he does not know

from whom the accused had taken the concerned mobile phone.  He
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does  not  have  any  document  to  show  that  he  had  purchased  the

mobile handset from the accused.

20. PW7  Sri Ganesh Mahali has deposed in his evidence that about

2 years ago he purchased one mobile phone from the accused. Later

on, he came to know that it  was a stolen mobile phone. Hence, he

handed over the same to police. Ext-3 is the seizure list, Ext-3(2) is his

signature thereon.

21. During his cross examination he has deposed that he does not

know from whom the accused had taken the concerned mobile phone

which he purchased from him.  He does not have any document to

show that he had purchased the mobile handset from the accused.

 

22. PW8  Sri Gumanta Baag has deposed in his evidence that   when

the accused were apprehended by police in  a case of theft of mobile

phone he along with VDP president went to Doom Dooma PS. On that

day  police  asked  him  to  put  his  signature  in  some  papers  and

accordingly he put his signatures on those papers. Ext-3, 4, 5, 6, 7 and

8 are the said papers,  Ext-3(3),  Ext-4(2),  Ext-5(2),  Ext-6(1),  Ext-7(2)

and Ext-8(1) are his signatures thereon respectively.

23. During his cross examination he deposed that  he does not know

the contents of Ext-3, 4, 5, 6, 7 and 8 and the same were not read over

or explained to him. 

24. PW9  Sri  Sagar  Tanti  has  deposed  in  his  evidence  that   the

incident took place about 1 1/2  years ago. When the accused were

apprehended by police in  a case of theft of mobile phone he along

with the other members of VDP went to Doom Dooma PS as police

called  him there.  On  reaching  the  PS,  police  asked  him to  put  his

signature  in some papers and accordingly  he put  his  signatures on

those papers. Ext-8, 9 and 10 are the said papers, Ext-8(2),  Ext-9(1),

Ext-10(1) are his signatures thereon respectively.
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25. During cross examination he has deposed that he does not know

the contents of Ext-8, 9 and 10 and the same were not read over or

explained to him. He does not know how to read and write English. He

signed in  Ext-8, 9 and 10 as police asked him to do so.

26.  PW10  Sri  Robi  Sobor  has deposed in  his  evidence  that  the

incident took place about 1 1/2  years ago. VDP president Aju took him

to Doom Dooma PS. Aju submitted mobile phone at the PS and police

asked him to put his signature in some papers and accordingly he put

his signatures on those papers. Ext-7 and 11 are the said papers, Ext-

7(3) and Ext-11(1) are his signatures thereon respectively.

27. During his cross examination he has deposed that he does not

know the make and model of the mobile phone which was submitted

by the VDP president at the PS. He does not know the contents of Ext-7

and 11 and the same were not read over or explained to him. He does

not know how to read and write English. He signed in Ext-7 and 11 as

police asked him to do so.

28. PW11  Sri Narendra Pal Singh is the I/O.  He has deposed  that he

had visited the PO, drew the sketch map, recorded the statements of

witnesses,   examined  and arrested  the  accused  and submitted  the

charge sheet.  On 08.10.2017 Ganesh Mahali, Abhinash Mahali, Butlu

Mahali, Rabi Sabor and Mithun Bhumij appeared at the PS along with 4

numbers  of  mobile  phones  and  informed  that  they  had  purchased

those phones from Trinath Tanti @ Shiva Tanti and later on they came

to know that the said phones were stolen phones.  Hence, they handed

over the phones at the PS which were seized by him.  He received an

information that the accused Trinath Tanti @ Shiva Tanti kept stolen

mobile  phones at  his house.   Then he went  there and recovered 7

numbers of mobile phones from the possession of the accused Trinath

Tanti @ Shiva Tanti which he seized through Ext.8 seizure list.

29. During  his  cross  examination  he  deposed  that  the  distance

between the PO and the PS was 4 km. As per FIR the informant had
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came to know about the theft of mobile phone on 01.09.2017 at 6 AM.

According to the FIR form, the FIR was filed at 1:10 PM. The reason of

more than 7 hours of delay in filing the FIR is not explained in the FIR

and the same is not stated in his statement before him. The informant

did  not  mention  a  single  word  about  the  description  of  the  stolen

mobile phones from his shop. In the FIR, the informant has stated that

only mobile phones, old and new, had been stolen from his shop. The

informant stated to him that total  166 articles were stolen from his

shop, out of which 35 numbers of mobile handsets including 25 chinese

mobile handsets were there.  As per the statement of the informant

given to him the informant had no chinese mobile phone in his shop.

In  Ext-2  he  had  not  mentioned  that  the  money  receipt  mentioned

therein were in any way connected with the mobile phone described by

the informant to have been stolen from his shop as mentioned in his

statement given to him. Two mobile phones seized from the house of

the accused Shiva Tanti fitted to the description of mobile given by the

informant in his statement.  In this case statements of more than 20

numbers of witnesses were recorded.  Among them none had seen the

accused  Trinath  Tanti  to  have  enter  the  shop of  the  informant  and

committed theft. He had not found any witness or any material during

his  investigation  as  to  how  the  stolen  phones  were  came  to  the

possession of the accused Shiva Tanti.  He had not mentioned in Ext-8

as to from which part of the residence of the accused Shiva Tanti the

seized articles had been recovered. Ganesh Mahali, Abhinash Mahali,

Butlu Mahali,  Rabi  Sabor and Mithun Bhumij  had not submitted any

document to show that they had purchased the said phones from Shiva

Tanti. They also did not state to him as to why they suspected those

phones as stolen phones. He also did not investigate as to the reason

of their suspicion.  Ganesh Mahali, Abhinash Mahali, Butlu Mahali and

Mithun Bhumij came to the PS together on 08.10.2017 along with the

VDP personal to deposit the mobile phones. He recorded the statement

of one VDP personal who accompanied the aforesaid persons was Sri

Shivananda Karmakar.
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30. These are the evidences adduced by the prosecution side.

From these evidences it is seen that, the seizure witnesses have not

supported the  seizure lists.  They have stated  that they do not know

the contents  of  the seizure lists.   Again,  it  is  seen that he found 4

mobile phones from the possession of Ganesh Mahali, Abhinash Mahali,

Butlu  Mahali,  Robi  Sobor  and Mithun  Bhumij  as  they  told  that  they

purchased the said phones from Shiva Tanti and later on they came to

know that the said phones were stolen phones.  But, the IO has further

deposed  that  Ganesh  Mahali,  Abhinash  Mahali,  Butlu  Mahali,  Robi

Sobor and Mithun Bhumij have not produced any proof to show that

they purchased the said phones from Shiva Tanti.  They also have not

told to the I/O, as to why or how they thought or knew the same to be

stolen.  Mere allegation against someone is not a sufficient ground to

presume that the said person has committed any act as alleged.  One

can bring allegation against others to save own skin also.  During his

examination u/s 313 of Cr.P.C., the accused Shiva Tanti has submitted

that  he  sold  out  one  of  his  own repaired  mobile  phone  to  Ganesh

Mahali and the prosecution side could not prove that the said phone

purchased by Ganesh Mahali was the stolen phone of the informant.

Even if we consider it as admission, it will be only a part admission of

selling a phone, but it is not the admission of selling the stolen phone.

Apart  from  that  the  sale  of  the  rest  3  phones  were  remained

unexplained.  The I/O has stated that he recovered 7 phones from the

possession of  the accused Shiva Tanti.   But  no seizure witness has

supported that  fact.   No one has seen the accused committing the

theft.  Link of the  accused Shiva Tanti with the recovered articles are

not established.  Under such circumstances, I am of the opinion that

the prosecution side has failed to prove beyond reasonable doubt that

in the night of 31.08.2019 the accused had entered  the shop of the

informant Sri Titu Seal having taken precautions to conceal his entry,

about which the informant came to know in the morning of 01.09.2019

or dishonestly taken away mobile phones and some other articles of

about Rs.1,00,000/- from the shop of the informant without the consent

of the informant. 

    Hence, points no. (i)  and (ii)  are decided negative.
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31. From  the  above  discussions  I  come  to  the  conclusion  that

prosecution has failed to establish the allegations against the accused.

Hence, the accused Sri Shiva Tanti @ Tirnath Tanti is acquitted from the

case. Bail bond is extended for next six months.  The seized mobile

phones are be returned to the real owners in due course of law.

           

            Given under my hand and the seal of this Court on this 6th  day

of December, 2019.

                                                                             (C. Khanikar)

                                       Additional Chief Judicial Magistrate, 

Tinsukia  
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A P P E N D I X

Witnesses for the prosecution:

PW 1 Sri Titu Seal, informant

PW 2 Sri Mahesh Dehingia

PW 3 Sri Debu Deb

PW 4 Sri Konkon Jyoti Gogoi

PW 5 Sri Shivanand Karmakar

PW 6 Sri Abhinash Mahali

PW 7 Sri Ganesh Mahali

PW 8 Sri Gumanta Baag

PW 9 Sri Sagar Tanti

PW 10 Sri Robi Sobor

PW 11 Sri Narendra Pal Singh

Witness for the defence:

Nil

Exhibit:

1. FIR                             …….. Ext. 1

2. Seizure list                                                   …….. Ext. 2

          3. Seizure list                              …….. Ext. 3, 4, 5, 6 and 7

          4. other papers                         ..........Ext.  8, 9 and 10, 11

          5. Sketch map                                                   ------Ext.12

          6. Charge sheet                                                 ......Ext.13

                                                                                  (C. Khanikar)

                                       Additional Chief Judicial Magistrate, 

Tinsukia  
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