
1

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :

TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

GR. Case No. 1157/14

         Under Section 392 of the Indian Penal Code

           The State of Assam............................................Complainant

                                      -Versus-

Sri Prakash Moran........……………….................Accused person

Appearance :

             Smti. Jamila Khatoon, 

             Ld. Addl. Public Prosecutor..........................For the State

             Sri. Sanjay Chetia

             Ld. Advocate.......................................For the accused person

 

Evidence recorded on         : 02-05-2018, 25-06-2018, 11-03-

    2019, 23-04-2019, 11-11-2019. 

          Date of Argument               : 21-12-2019

          Date of Judgment               : 27-12-2019
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                                              J   U  D  G  M  E  N  T

1. The prosecution case in brief is that ejahar was lodged by

the informant Sri.  Jai Prakash Agarwal on 12-06-2014 before the o/c

Doomdooma P.S. alleging inter-alia that on 11-06-2014 at about 8:30

PM, 3 (Three) miscreants had entered into his grocery shop with arms

and had robbed Rs. 75,000/- from  two cash boxes kept inside his shop

on gun-point. The miscreants also took away one mobile handset of

Samsung with Dual Sim Cards bearing phone Nos. 9957811033 and

9401042455. Hence, he filed this case.

 

2. On receipt of ejahar, the same was registered as Doom-

Dooma  PS  Case  No.  338  of  2014  u/s  392  IPC.  On  completion  of

investigation, Charge-Sheet was submitted in the case u/s 392 against

Sri. Prokash Moran. On receipt of summons, the said accused person

appeared before the court and copies of Prosecution Documents was

furnished to him. Charge u/s 392 IPC was read over and explained to

the accused to which he pleaded not guilty and claimed to be tried.

3.  The prosecution side adduced evidence of 8 prosecution

witnesses and the defence side did not adduce any evidence .  The

statement of the accused was recorded u/s 313 Cr.P.C. and the case of

the accused was of total denial.Heard Ld. Counsel for the accused and

Ld. Addl. PP on point of argument.

Points for Determination

  4.           The following points are considered for determination

of this case:                 

i) Where the accused on 11-06-2019 at about

8:30 PM committed robbery of  Rs.  75,000/-



3

from the two cash boxes of the informant on

gun-point  and  forcefully  took  away  two

mobile handsets from the grocery shop of the

informant Sri  Jai  Prakash Agarwal and liable

to be punished for offence u/s 392 IPC.?

Discussions, Decisions And Reasons Thereof

5.  The  prosecution  adduced  the  following  evidence  for

establishing their case:   

6. PW-1 Sri Anand Agarwal, deposed in his evidence that the

informant  is  his  elder  brother  and  he  and  his  elder  brother  had  a

grocery shop named M/S Tulshi  Trading Company,  situated at Rupai

Siding, A.T. road. He deposed that the occurrence took place in the

year 2014 at about 8:00 PM. On that day he had gone to Tinsukia to

purchase some commodities for his said shop and while he was at the

Tinsukia market,  he received information over phone that 3 (Three)

miscreants  had  robbed Rs.  75,000/-  and  two  handsets  bearing  SIM

from the informant on gun-point. On receiving the said information, he

immediately rushed to his shop and saw that the informant, staff/s,

and some other persons in his shop and the police had also arrived by

that time. He also deposed that the police had seized a handbag in his

presence, which was left over by the miscreants.  Ext. 1 is the Seizure

List and Ext. 1(1) is his Signature. 

7. PW-2 Sri Jai Prakash Agarwal, the informant of the case

deposed in his evidence that on the date and time of occurrence, he

was  in  his  said  shop and attending  customers  and his  son  named

Saurav Agarwal was also with him. The three miscreants had arrived

on motorcycle, armed with AK-47 Rifles  and entered into the shop and

looted a sum of Rs. 75,000/- and two mobile handsets. They couldn’t

resist the miscreants as they were armed with AK-47 Rifles. His SIM

card  was  beared  the  Mobile   No.  9957811033,  but  he  could  not

remember  his  son’s  number.  After  committing  the  offence,  the

miscreants fled away on motorcycle. Exhibit 1 is the FIR and Ext 1(1) is

his signature. He also deposed that Pollice had seized one plastic hand
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Bag from his shop, two numbers of wooden cash boxes from his shopn

and the seizure list in respect of seized articles were prepared vide

Exhibit 2 and Exhibit 3 and PW2 exhibited his signature over seizure

list as Exhibit 2(1) and Exhibit 3(1). He also deposed that one DVD CD

of CCTV Footage was prepared and the said cassette was seized by

police in his presence. Exhibit 4 is the seizure lsit and Exhibit 4(1) is his

signature. 

8. PW-3 Sri Karorimal Agarwal, deposed in his evidence that

the  informant  is  his  younger  brother.  On  the  day  of  occurrence  at

about 8:15 PM, his wife informed him that two dacoits had entered into

the shop of his brother (the informant) . Later on, he came to know

that the miscreants had taken away one mobile phone with dual Sims

and fled away from the place of occurrence. 

9. PW-4 Smti Babita Agarwal, is a hearsay witness and this

witness deposed in her evidence that on the day of occurrence  she

heard hue and cry in the house of the complainant and heard someone

telling “dibine ni nidibi.” Thereafter, she saw that two boys ran out of

the said shop towards the roadside.

10. PW-5 Sri Rom Hasan Maharshi, PW-6 Sri Jayanta Dutta are

also hearsay  witnesses and they heard about the occurrence from

others . Both these witnesses deposed that they had heard that some

miscreants had entered into the shop of the complainant and looted

money and mobile phone from the shop of the complainant. 

11. PW-7 Sri Mohit Agarwal is a seizure lsit witness and he

deposed in his evidence that the incident took place in the year 2014

and on the next day, he accompanied the complainant to the Police

Station  for  lodging  the  ejahar.  The  complainant  prepared  a  CD

regarding the incident that took place in the shop and took the CD to

the  PS  and  handed  over  to  the  police.  The  police  seized  the  CD

cassette in his presence vide Ext.4. and Ext.4(2) is his signature.

12. PW-8 Sri Bhadra Kanta Gogoi, is the investigating Officer

of the case and he deposed in his evidence that on 11-06-2014, he

was posted at Doom-Dooma as S.I.  of police. On that day, at about
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8:40 PM,  Sri  Ananda Agarwal  informed over  phone to O/C,  Dooma-

Dooma PS that two persons had shown gun to him at his shop situated

in  Rupai,  Doom-Dooma  and  looted  away  cash  money  that  was

available  in  the  cash  box of  the shop.  On getting  information,  O/C

Doom-Dooma  entered  PS  GD  entry  Vide  No.  345  dated  11.06.14.

Thereafter,  O/C Inspector  Tilok Das along with him and other staffs

proceeded  to  the  PO  at  Rupai,  the  ration  of  Ananda  Agarwal.  The

incident was recorded in CCTV camera in the shop of Ananda Agarwal

and that they went through the CCTV footage. After going through the

CCTV footage one Manik Dahuta @ Maghen @ Kalia and one Prakash

Moran were  identified by the public  present  there.  Thereafter,  they

searched for the persons identified by public from the CCTV footage.

On  the  next  day,  i.e.,  12-06-2014,  the  complainant  Sri  Jai  Prakash

Agarwal lodged a written FIR before O/C Doom-Dooma PS . O/C Tilok

Das registered the same as Doom-Dooma PS case No. 338/2014 u/s

392 IPC R/W 25 (i)/(a) of Arms Act and entrusted him for investigation

of  the said case.  After  taking charge of  the investigation,  he again

went to the PO and drew a sketch map of the PO. Ext. 5 is the sketch

map and Ext 5(1) is his signature. From the PO he seized two wooden

cash boxes. Ext.3 is the said seizure list and Ext.3(2) is his signature.

He also seized one plastic bag of white and green colour from the PO.

Ext.1 is the said seizure list and Ext.1(3) is the said signature. In the

PO,  he  recorded  statements  of  Complainant  Jai  Prakash  Agarwal,

witness Ananda Prasad Sah, Ananda Agarwal, Robi Das, Ashok Prasad,

Bijoy  Prasad  and  nearby  shopkeepers  and  other  witnesses.  On  the

same day he seized one DVD, CD of Sony cassette which contained

recordings from CCTV footage brought by Sri Jai Prakash Agarwal. Ext.4

is the seizure list and Ext.4(3) is his signature. On 11-12-2014, he got

information over WT message that one of the accused named Manik

Dahutia @ Maghen had succumbed to his injuries with an encounter by

Assam  Police  and  Arunachal  Police  and  that  one  AK47  Rifle  was

recovered from him. On receipt of the said information, he proceeded

to Bordumsa PS under Arunachal Pradesh and came to know that one

case against  accused Manik Dahutia  was lodged vide Bordumsa PS

case No. 18/14 u/s 307/121/34 IPC R/W Sec. 25(i)(a)/27 Arms Act and



6

in that case the said AK-47 Rifle along with ammunitions were seized

by the investigating officer Sri. S.K. Singh. He seized one Xerox copy of

seizure  list  vide  Bordumsa  PS  M/R  no.  16/14  and  15/14  and  one

certified copy of inquest report, FIR copy and PM report. Ext.6 is the

seizure  list  and  Ext.6(1)  is  his  signature.  On  05-11-2016,  the  army

personnel apprehended accused Prakash Moran S/O Sri Tilok Moran @

Tippo R/O Rojagarh Borjar Gaon, PS Doom-Dooma and handed over to

Doom-Dooma Police. He interrogated the accused Prakash Moran at

Doom-Dooma  PS  and  in  his  (accused)  interrogation;  the  accused

confessed  his  guilt  in  connection  with  the  incident.  Thereafter,  he

finished his  investigation and filed CS against the arrested accused

person named Prakash Moran, S/O Tilok Moran showing the accused

Manik Dahutia died, getting sufficient materials against Prakash Moran

u/s 392 IPC. Ext.7 is the Charge-Sheet and Ext.7(1) is his signature.

13. Heard Ld. Counsel for the accused and Ld. Addl. PP it is

reflected from the case record that out of eight prosecution witnesses,

PW-8 Sri Bhadra Kanta Gogoi is the investigating Officer of the case

and he deposed in his official capacity. PW1 Sri Anand Agarwal, is the

brother  of  the  informant  and  from his  evidence  in  chief  it  can  be

inferred that he was not present at the place of occurrence at the time

of incident. He could not name or identify the accused person.  PW-2

Sri  Jai  Prakash Agarwal is the informant of the case and as per his

evidence , he was present at the shop at the time of occurrence when

the alleged incident of robbery was committed. But this witness also

deposed that as the miscreants had covered their face, so he was not

in a position to identify them even if he was shown the CCTV footage.

The evidence of other prosecution witnesses viz. PW-3 Sri Karorimal

Agarwal, PW-4 Smti Babita Agarwal, PW-5 Sri Rom Hasan Maharshi,

PW-6 Sri Jayanta Dutta and PW-7 Sri Mohit Agarwal is silent with regard

to  identity  of  the  accused  person.  None  of  these  witnesses  were

present  at  the  place  of  occurrence  at  the  time of  occurrence.  The

prosecution side also failed to produce the copy of DVD CD of CCTV

Footage which was seized by the Investigating Officer of the case from

the  place  of  occurrence.   The  same was  not  exhibited  as  material
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Exhibit in the case though the seizure list was exhibited as Exhibit No.

4 . 

14.  So  far  as  confession  made  by  the  accused  person  is

concerned, the investigating Officer deposed in his evidence that the

accused person Shri Prakash Moran had confessed before him during

the time of interrogation that he had committed the offence but  the

same is hit by Section 25 and section 26  of the Indian Evidence Act,

1872.  Under  S.  25,  no  confession  made  to  a  police-officer  can  be

proved as against an accused.The object of this section and S. 26 is to

prevent  the  practice  of  oppression  or  torture  by  the  police  for  the

purpose  of  extracting  confessions  from  accused  person.  Any

incriminating  statement  made  by  an  accused  to  a  police-officer  is

inadmissible in evidence. Under the next section, a confession made to

a private person in the custody of  the police and not  made in the

immediate presence of a Magistrate, is also inadmissible in evidence.It

is to be noted that S.  25 is  very broadly worded, and it  absolutely

excludes from evidence against the accused a confession made by him

to a police-officer under any circumstances whatsoever. Whether such

person is in police custody or not is irrelevant.  The idea is that,  by

rendering  such  confessions  inadmissible,  the  temptation  to  exort

confessions is taken away.

15. Hence,  I  find  that  the  prosecution  failed  to  prove  the

ingredients  of  Section  392  of  IPC  against  the  accused  person  Shri

Prakash  Moran  beyond  reasonable  doubt.  Accordingly,  the  accused

person  viz.  Sri.  Prakash  Moran  is  acquitted  from  the  offences

punishable u/s 392 of IPC 



8

16. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 27th day of

December, 2019.

Dictated and corrected by me.

     (A.Bhattacharyya)                              (A.Bhattacharyya)
Chief judicial Magistrate,                                  Chief Judicial Magistrate,

Tinsukia.                                                              Tinsukia.
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Anand Agarwal

P.W2- Sri Jai Prakash Agarwal

P.W3- Sri Karorimal Agarwal

P.W4- Smti Babita Agarwal

P.W5- Sri Rom Hasan Maharshi

P.W6- Sri Jayanta Dutta

P.W7- Sri Mohit Agarwal

P.W8- Sri Bhadra Kanta Gogoi

PROSECUTION EXHIBITS  :

Ext. 1- Seizure List

Ext. 2- F.I.R.

Ext. 3- Seizure List

Ext. 4- Seizure List

Ext. 5- Sketch Map

Ext. 6- Seizure List

Ext. 7- Charge Sheet 

                

                  (A. Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


