
1

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      

    G.R. Case No. 1226/16

             Under Section 406/420 of the Indian Penal Code.

        The State of Assam...........................................Complainant

                                      -Versus-

              Sri Anil Shah.........................................Accused person

 Appearance :-

             Sri Jamila Khatoon,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri Devesh Mishra

             Advocate...............................................For the accused

Evidence recorded on        : 11.06.2018, 04.10.2018, 26.11.18, 
   31.07.2019.

          Date of Argument              : 25.11.2019.

          Date of Judgment               : 27  .12.2019
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                                               J U D G M E N T

        1.  The prosecution case in brief  is that on 23.06.16

the complainant Smti Manika Singh Hazarika filed an Ejahar before the

Officer-in-charge, Makum police station stating  inter-alia  that Sri Anil

Sah, one of the friends of her husband borrowed cash of Rs.50,000/-

from her husband and Rs.25,000/-  from her for the marriage of  his

sister about 4 months prior to the date  of lodging of the ejahar. He

promised to return the said amount every month on instalment basis.

But,  he did not returned any instalment and even threatened them

that he would not repay any amount to them.  Hence, she filed the

case. 

                    2.  On  receiving  the  Ejahar,  the  officer-in-charge  of

Makum PS  registered  a  case  vide  Makum P.S  case  No.  137/16  u/s

420/406 of IPC. The police investigated the case and filed charge-sheet

against the accused Sri Anil Shah u/s 420/406 of IPC.  Summons was

issued to the accused person.  On appearance of the accused person,

copy was furnished and the charge u/s 420/406 IPC was framed, read

over and explained to the accused person, to which he pleaded not

guilty and claimed to be tried.

   3. The prosecution examined 4 (Four) PWs including

the I.O..  The defence was  of  total  denial.  Heard  the argument and

perused the evidence on record carefully.

Points for determination:

    4.  The  following  points  are  considered  for

determination of this case:

(i) Whether the accused person Shri Anil Shah

was  entrusted  by  the  informant  and  her  husband  an
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amount of  Rs.75,000/- as loan,  4 months prior to 27.06.16

(date  of  lodging  of  Ejahar)  and  whether  the  accused

converted the same to his own use and thereby  committed

criminal breach of trust in respect of the said amount  and

liable to be punished for offence u/s 406 I.P.C.?

(ii) Whether the accused person Shri Anil Shah

cheated the complainant  Monika Singh Hazarika and her

husband  by dishonestly inducing her and her husband  to

deliver  money  amounting  to  Rs.75,000/-  to  him  and

thereby committed the offence punishable u/s 420 I.P.C.?

Discussions, Decisions And Reasons Thereof :

           5. The prosecution adduced the following evidences

for establishing their case:   

 6. P.W.1 the complainant Smti Monika Singh Hazarika

deposed in her evidence that prior to the occurrence the accused used

to visit her house and he was dealing in Agency of “Guru Biri”. The

accused  engaged  her  husband  in  the  said  business  with  monthly

salary of Rs. 9,000/-. During that period, the marriage of his sister was

arranged  for  which  he  asked  for  a  sum  of  Rs.  50,000/-  from  her

husband and her husband paid the said amount of Rs. 50,000/- to him

by  withdrawing  the  said  amount  from the  Bank.  At  that  time,  the

accused  was  the  employee  of  Central  Bank,  Tinsukia  and  he

accompanied her husband to United Bank, Makum and by way of KCC

loan in the name of her husband, a sum of Rs. 50,000/- was withdrawn

from the bank and the same was given to him as a loan. The accused

undertook to bear the interest accrued over the said loan, but did not

pay any interest to the Bank. During that period, the accused asked

from  her  a  sum  of  Rs.25,000/-  stating  that  the  said  amount  was

required for making furniture for his sister to be given in her marriage

and accordingly, she gave him the said amount of Rs.25,000/- in cash.

After taking the said amount, the accused avoided to visit their house
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and did not response their mobile calls. Earlier the accused assured

them to pay the borrowed amount, but after expiry of two years, he

refused to pay them any amount towards the said loan and thereafter,

she lodged FIR against him in connection with the said occurrence.

Ext.1 is the said FIR and Ext.1(1) is her signature. Police recorded her

statement in connection with the occurrence.

7. Pw.2 Sri Dibyajyoti Deori deposed in his evidence

that he knew the complainant of this case who is the wife of Raj Singh.

He also knew the accused person. About three years ago, one day Raj

Singh told  him that  he wanted to take KCC loan from UBI,  Makum

branch  and  asked  him  to  become  a  guarantor  for  the  said  loan.

Accordingly, he became a guarantor and he took a sum of Rs.50,000/-

loan from the said bank. He did not know anything else.

8. Pw.3 Sri Raj Singh, the husband of the complainant

deposed in his evidence that  in the year 2014, the accused started

business  of  Guru  Biri  and  he  was  engaged  by  the  accused  for

supplying the said Guru Biri in different places. In the month of March,

2016  the  accused  took  Rs.25,000/-  from  his  wife  for  marriage

ceremony of his sister stating that he would return the said amount

after one month. After the specific period of one month the accused

could not return the said amount though he repeatedly asked him for

returning the money. Thereafter the father of the accused came to him

and requested him to give you Rs.50,000/- for his daughter's marriage.

But he said him that he had no money to give him, then he had taken

loan of Rs.50,000/- from United Bank, Makum Branch and he withdrew

the  said  amount  in  three  times  from  the  bank  and  gave  the  said

amount to the accused person. When he asked the accused to return

the said amount, the accused could not give him the total amount of

Rs.75,000/- and grabbed the said amount and thereafter his wife went

to the police station and lodged FIR against the accused person.

9. Pw.4,  the  I.O.  Sri  Chandan  Das  deposed  in  his
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evidence that on 23.06.2016 at 12.50 pm he received FIR lodged by

Smti Monika Singh Hazarika and registered the same vide Makum PS

case no. 137/16 u/s 420/406 IPC and himself took up the charge of

investigation of the case. Ext. 1 is the said FIR, Ext 1(2) is his signature

with his endorsement. After taking the charge of investigation, on the

next day, he recorded the statement of the complainant Monika singh

Hazarika,  her husband Raj  Singh and another witness Sri  Dibyajyoti

Deori at the PS itself. Thereafter, he went in search of the FIR named

accused sri Anil Sah at his place of residence Chinapatty, Makum, but

he was found absconding. In the mean time, the FIR named accused

Anil Kr. Sah obtained a pre-arrest bail order from the Hon'ble Court of

Sessions  Judge,  Tinsukia  and  the  said  pre-arrest  bail  was  granted

subject to the condition that the accused shall make himself available

before the O/c, Makum PS within 5 days, but since he did not comply

with the said condition, he reported the matter to the Hon'ble Sessions

Court,  Tinsukia and the pre-arrest  bail  granted to  the accused was

thereafter  rejected.  Thereafter,  on  09.10.2016  at  04.30  pm  he

apprehended the FIR named accused Anil Shah from Makum Sunday

Market and brought him to Makum PS. He interrogated the accused

person in connection with the case and after his arrest he forwarded

him  before  the  Hon'ble  Court  on  the  next  day.  In  course  of

investigation, he found sufficient materials u/s 420/406 IPC against the

accused and accordingly he submitted the charge sheet against the

arrested accused Sri Anil Sah under the said sections of law. Ext.2 is

the said charge-sheet (in two sheets). Ext.2(1) is his signature.

 10.  Heard  Learned  Counsel  for  the  accused  and

learned Addl P.P. Going through the evidence on record, it is reflected

that out of four prosecution witnesses, PW4  Sri Chandan Das is the

Investigating Officer of the case and he deposed in his official capacity.

PW1 Smti Monika Singh Hazarika is the informant of the case and she

deposed in support of allegations made by her in the Ejahar. PW3 Shri

Raj Singh is the husband of the informant  amd is a related witness

and according to the Informant and allegations made in the Ejahar, the
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accused person had borrowed amount of Rs. 50,000/- from him also.

The only independent witness in the case adduced by Prosecution side

is PW2 Shri Dibyajyoti Deori but this witness could not depose anything

with regard to lending of money by the informant or her husband to

the accused person. Thus prosecution has failed to prove the case by

way of independent evidence that the accused person had induced the

informant  or  her  husband  to  lend  him  money  amounting  to  Rs,

75,000/-  or that the informant and her husband had given any money

to  him.  Moreover,  there  is  no  documentary  evidence  to  prove  that

there was any monetary transaction in between the informant and the

accused person. 

 11.  Hence,  considering  the  above  discussions  and

reasons, I find that the prosecution has failed to prove the ingredients

of the offences punishable u/s. 420/406 of IPC against the accused Sri

Anil  Shah beyond  all  reasonable  doubt.  Accordingly,  the  accused

person Sri Anil Shah acquitted from the above section of law on benefit

of doubt and I exonerate the accused person, setting him at liberty

forthwith. The bail bond shall stand cancelled after six months.

   12. This case is accordingly disposed of.

          Given under my hand and seal of this Court on the 27th

day of December, 2019.

Dictated and corrected by me.

(A. Bhattacharyya )                            (A. Bhattacharyya)
      Chief judicial Magistrate,                        Chief Judicial Magistrate,

     Tinsukia.                                                     Tinsukia.  
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APPENDIX

PROSECUTION WITNESSES:

P.W1- Smti Monika Singh Hazarika,

P.W2- Sri Dibyajyoti Deori,

P.W3- Sri Raj Singh,

P.W4- Sri Chandan Das, I.O.

PROSECUTION EXHIBITS:

Ext.1- Ejahar,

Ext.2- Charge sheet,

                   (A. Bhattacharyya)
                  Chief Judicial Magistrate,
                                                                     Tinsukia.   


