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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :

TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 2447/17

         Under Section 448/323 of the Indian Penal Code

           The State of Assam............................................Complainant

                                      -Versus-

Sri Mukuta Hazarika……..…....……...................Accused person

Appearance :

             Smti Jamila Khatun,

             Ld. Addl. Public Prosecutor..........................For the State

             Smti Mampi Dutta Chowdury

             Ld. Advocate...............................................For the accused

 

Evidence recorded on         : 30-11-18, 14-12-18, 25-03-19, 15-

   06-19 & 17-10-19

          Date of Argument               : 30-12-19

          Date of Judgment               : 30-12-19
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                                              J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 09.02.2018

the  complainant  Sri  Jagannath  Das  had  filed  an  Ejahar  before  the

Officer-In-Charge of Tinsukia police station stating inter alia that on 21-

11-2017, at about 5:30PM his co-villager Sri Mukuta Hazarika illegally

entered into their  and voluntarily  caused injury to  his  mother  Smti

Makhanti Gohain and caused injury to her. Hence, he filed this case.  

                     2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tongona P.S registered a case vide. Tongona P.S case No. 27/2017 u/s

448/324 of  IPC.   The police  investigated the case  and filed charge

sheet  against  the  accused  Sri  Mukuta  Hazarika  u/s  448/323  of  the

Indian Penal Code. Summons was served to the accused person.  On

appearance  of  the  accused  person,  the  particulars  of  offence  u/s

448/323 of IPC were read over and explained to the accused person, to

which he pleaded not guilty and claimed to be tried. 

        3. The  prosecution  examined  6  (Six)  PWs.  The

defence  was  of  total  denial.  Heard  the  argument  and  perused  the

evidences, documents and record carefully. 

Point for determination

  4.           The  following  points  are  considered  for

determination of this case:

i) Whether the accused person named Mukata

Hazarika  on  21.11.2017  at  about  5:30  PM

committed house trespass  by entering into

the house of the informant Sri Papu Gohain

and thereby liable to be punished for offence

under section 448 of IPC ?

ii) Whether the accused person named Mukuta

Hazarika  on  21.11.2017 at  about  5:30  PM,

voluntarily caused hurt to the mother of the

informant Smti Makhanti Gohain and thereby

liable to be punished u/s 323 I.P.C.?
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Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidence for

establishing their case:   

  6. PW-1  SRI  PAPU  GOHAIN  deposed  in  his  evidence

that the incident occurred about one year ago at about 5:30 PM. On

the date of occurrence he saw the accused person holding the hair of

his mother and attacking his mother with a dao. His mother sustained

injuries on her left ear.  When his father came, the accused tried to

attack him too but PW-1 brought a bamboo stick and drove away the

accused.  Thereafter,  his brother Utpal  Gohain verbally informed the

police after which the police arrived. After the incident, his mother was

taken to Kakopathar PHC for treatment by the police along with his

father. On the next day he lodged the ejahar. Ext.1 is the ejahar and

Ext.1(1) is his signature therein. He produced the dao of the accused

to the police. Ext.2 is the seizure list of the Dao and Ext.2(1) is his

signature. 

 7. PW2  SMTI  MAKHONTI  GOHAIN  deposed  in  her

evidence that on 21-11-17 at about 5 PM the accused person came to

their house, caught hold of her neck, place his foot on her back and

inflicted injury on her with a dao. She sustained injuries on her ear and

her back. At that time her son arrived and drove away the accused. 

 8. PW3 SRI SAMUDRA PABAN CHETIA, Sr. Medical and

Health  Officer,  deposed  in  his  evidence  that  on  21-11-17  he  was

posted  at  Kakopather  Block  PHC.  On  that  day  he  examined  Smti

Makhonti  Gohain  W/o  Rajen  Gohain.  On  examination  he  found  cut

injury of 2 cm X 1 mm inflicted over left side of the ear and scalp and

also found traumatic  injury over left side of  the leg and chest.  Cut

injury was inflicted by sharp cutting object and traumatic injury was

caused by hard blunt force. Age of the injury was nine days. Injury was

simple  in  nature.  Ext.3  is  the  medical  report  and  Ext.3(1)  is  his

signature. 
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 9. PW4 SRI  RAJEN GOHAIN deposed in  his  evidence

that on 21-11-17 at about 5 PM the accused came to his home and

suddenly attacked his wife Smti Makhonti Gohain with a dao and she

received  injuries  near  her  ear.  He  shouted  on  seeing  the  accused

attack his wife, his son Papu Gohain came and hit the accused to save

his wife. 

 10. PW5 SRI  UTPAL GOHAIN deposed in his evidence

that about two years ago while he was coming from market to home,

he heard someone shouting and then he went to the house of  the

informant and when he enquired, he was told that the informant had

an altercation with Mukuta Hazarika and the accused assaulted the

mother of the informant. He did not see any marks of injury over the

mother of the informant.  Police visited the place of  occurrence and

recorded his  statement.  Ext.2  is  the seizure list  and Ext.2(2)  is  his

signature. 

 11. PW6 SRI JITEN GOHAIN, is the IO of this case. He

deposed in his evidence that  on 22.11.2017 he was posted as OC,

Tongona  PS.  The  informant  Popu  Gohain  lodged  an  ejahar  and  the

same was registered as Tangona PS case No. 27/17 u/s 448/324 IPC

and he himself took over the investigation of the case. Exh.1 is the

said ejahar and Exh.1(2) is his signature with said endorsement. After

taking over charge of investigation, he recorded the statement of the

complainant,  proceeded  to  the  place  of  occurrence,  prepared  the

sketch map, recorded the statements of the witnesses available at the

place  of  occurrence.  He  seized  one  meat  dao  as  shown  by  the

complainant. Ext.2 is the seizure list and Ext.2(1) is his signature. He

searched the accused, but could not find him in his house. On 25-11-

17 accused Mukuta Hazarika appeared before him at Tongona P.S. He

interrogated him in the PS and thereafter  getting materials  against

him. He arrested the accused and later on released him on bail. On 30-

11-17 he collected the injury report.  Ext.3 is  the said injury report.

After completion of investigation he submitted charge sheet against

the  accused  person  Mukuta  Hazarika  getting  sufficient  materials

against him u/s 448/323 of IPC. Ext. 5 is the charge sheet, Ext.5(1) is

his signature.
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 12. Heard the Ld. Counsel for the accused and the Ld.

Addl.  P.P.,  it  is reflected from the case record that there are 6 (six)

prosecution witnesses out of which PW-3 Sri Samudra Paban Chetia is

the  medical  Officer  and  PW-6  Sri  Jiten  Gohain  is  the  Investigating

Officer of the case. These two witnesses are official witnesses and they

deposed in their official capacity. The injury report of the victim Smti

Makhonti Gohain exhibited by PW-3 as Exhibit No. 3 clearly mentions

that the victim had sustained cut injury which was simple in nature.

The Medical Evidence is supported by the oral evidence of PW-1 Sri

Papu Gohain (The informant of the case) who is also a eye-witness to

the  whole  occurrence.  PW-4  Sri  Rajen  Gohain,  the  father  of  the

informant is another eye-witness and his evidence is in tune with the

evidence adduced by the informant and the victim of this case. PW-2,

the victim of this case, also deposed in her chief that she sustained

injuries as a result of blow of dao inflicted upon her by the accused

person.  Moreover,  the  weapon  of  offence  was  duly  seized  and

exhibited in the case as Exh.2. 

          13.  Considering all the above aspects, it is found that

prosecution has been able to prove beyond reasonable doubt offences

u/s 323 IPC against the accused person beyond reasonable doubt and

accused Sri Mukuta Hazarika is convicted u/s 323 IPC.

But the prosecution failed to prove the ingredient

of  section  448  IPC  against  the  accused  person  namely  MUKUTA

HAZARIKA. I  find that the accused person MUKUTA HAZARIKA is not

guilty of committing the offence u/s 448 IPC. 

 14. Heard the accused person on the point of sentence.

On perusal of the same and submission of the ld. Counsel, I find that

the  accused  could  have  avoided the  whole  occurrence  but  he  had

wilfully  committed the offence,  hence it  attracts  no benefit  u/s  3/4

Probation of Offenders Act. 

 15. Accordingly, I sentence the convict/accused person

viz.  MUKUTA  HAZARIKA  to  pay  a  fine  of  Rs.  2,000/-  (Rupees  Two

Thousand) for committing offence u/s 323 of IPC and in default of fine
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to  undergo  SI  for  20  days  under  the  said  section.  The  period

undergone in jail  hazot is to be set off.  Fine amount,  if  realised be

given to the victim Smti Makhonti Gohain.

    

   16. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 30th

day of December, 2019.

Dictated and corrected by me.

(Audri Bhattacharyya)                                   (Audri Bhattacharyya)
Chief judicial Magistrate,                                  Chief Judicial Magistrate,
         Tinsukia.                                                                Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Papu Gohain

P.W2- Smti Makhonti Gohain

P.W3- Sri Samudra Paban Chetia

P.W4-Sri Rajen Gohain

P.W5-Sri Utpal Gohain

P.W6-Sri Jiten Gohain

PROSECUTION EXHIBITS  :

Ext.1 ejahar

Ext.2 seizure list

Ext.3 medical report

Ext.4 sketch map

Ext.5 charge sheet

                             (Audri Bhattacharyya)
                                 Chief Judicial Magistrate,
                                                                            Tinsukia.   


