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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :

TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

GR. Case No. 2914/15

         Under Section 406/407 of the Indian Penal Code

           The State of Assam............................................Complainant

                                      -Versus-

Sri Tarun Chetia........………………….................Accused person

Appearance :

             Smti. Jamila Khatoon, 

             Ld. Addl. Public Prosecutor..........................For the State

             Sri R. Sah 

             Ld. Advocate........................................For the accused person

 

Evidence recorded on         : 09-04-2018, 20-06-2018, 24-07-

    2018, 24-09-2018, 10-01-2019,   

    15-06-2019, 27-11-2019

          Date of Argument               : 20-12-19

          Date of Judgment               : 21-12-19
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                                              J   U  D  G  M  E  N  T

1. The prosecution case in brief is that an ejahar was lodged

by the informant Sri Prabhat Ghosh and Sri Dulal Saha jointly alleging

inter-alia that on 28-12-2015, he along with Sri Dulal Saha had hired a

transport carrier service being vehicle Registration no.  AS 23 BC 2517

to deliver 395 KGs of fish contained in 4(four) thermocol packed boxes.

The  consignment  was  to  be  delivered  to  Haylung,  District  Anjaw,

Arunachal Pradesh to Sri Bishu Das and Md. Riyaz Ali. But the driver of

the said vehicle namely, Tarun Chetia in  coalition  with  the  owner

misappropriated the entire consignment without delivering the same

to  Sri Bishnu Das and Md. Riyaz Ali. Hence, he filed this case

 

        2. On receipt of ejahar, the same was registered as Tinsukia

PS  case  No.  1527  of  2015  U/S  406/407  IPC.  On  completion  of

investigation,  Charge-Sheet  was  submitted in  the case  u/s  406/407

against Sri  Tarun Chetia showing him as absconder in the case.  On

receipt of summons, the said accused appeared before the court and

copies of Prosecution documents were furnished to him. Charge u/s

406/407 IPC was read over and explained to the accused to  which he

pleaded not guilty and claimed to be tried.

    3.  The  prosecution  side  adduced  evidence  of  six

prosecution witnesses. Heard Ld. Counsel for the accused and Ld. PP

on point  of  argument.  Statement of  the accused u/s 313 CrPC was

recorded in the case and the defence plea of the accused was of total

denial.

Points for determination:-

  4.          The following points are considered for determination of

this case:                 

i) Where  the  accused  person  on  28-12-2015

been  entrusted  with  395  KGs  of  fish
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contained  in  4  (four)  thermocol  Packets  to

deliver  the  same  at  Haylung,  Arunachal

Pradesh vide vehicle bearing Reg. No. AS 23-

BC-2517 committed criminal  breach of trust

by not delivering the same and hence, liable

to be punished for offence u/s 406 IPC.?

ii) Where the accused on 28-12-2015 committed

criminal breach of trust being while he was 

entrusted with 395 KGs of fish to be delivered

at Haylung, Arunachal Pradesh and hence, 

liable to be punished for offence u/s 407 IPC.?

Discussions, Decisions And Reasons Thereof

5.  The  prosecution  adduced  the  following  evidence  for

establishing their case:   

6. PW-1  Sri  Prabhat  Ghosh  the  informant  deposed  in  his

evidence that the occurrence of this case took place on 28-12-2015.

During the period of occurrence, he along with Sri  Dulal  Saha were

carrying on fish business. On the day of occurrence, they hired one DI

vehicle bearing Reg. No. AS-23-BC-2517 of Sri Tarun Chetia for carrying

fish from Tinsukia to Haylong, Arunachal Pradesh. Accordingly, on 28-

12-2015 at about 12-30 PM they loaded 395 KG of fish in four cartoons

in the said DI vehicle at Old railway Station for carrying the same to

Haylong,  Arunachal  Pradesh.  The  said  consignment  of  the  fish  was

supposed to reach the destination at Haylong, Arunachal Pradesh on

the same day and to be delivered to the consignees Bishu Das and Md.

Riyaz  Ali,  but  the  said  consignment  was  not  delivered  to  the  said

consignees. After getting the information of non delivery of the said

consignment from the consignees Bishu Das and Md. Riyaz Ali on 30-

12-2015, he along with Sri  Dulal  Saha jointly lodged FIR before the

O/C, Tinsukia P.S. in connection with the said occurrence against the

owner of the said DI vehicle. Ext. 1 is the said FIR and Ext. 1(1) is his

signature.
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7. PW-2  Md.  Zahir  deposed  in  his  evidence  that  the

occurrence took place about two and half years back, at about 2-30

P.M. On the day and the time of occurrence, he along with one Firoj

loaded three cartoons of fish in a DI vehicle in the old railway station

parking  for  carrying  the  same to  Haylong.  He loaded the  said  two

cartons of fish in DI pickup vehicle as instructed by the owner of fish

carton  namely,  Batchu.  Later  on,  he  came  to  know  the  said  two

cartons  did  not  reach  their  destination  at  Haylong  in  Arunachal

Pradesh.

8. PW-3 Sri Bishu Das deposed in his evidence that on 28-

12-2015 he informed the accused over phone from Haylong that his DI

vehicle  would be needed for carrying fish,  egg and vegetable  from

Tinsukia  market  to  Haylong.  Accordingly,  he  parked  his  DI  vehicle

bearing registration no. AS-23-BC-2517 and approximately 400 KG of

fish in four boxes was loaded in the said vehicle. The hand cart pullers

informed  him  over  phone  that  they  did  not  find  the  said  vehicle

belonging  to  accused  when  they  brought  vegetable  and  egg  for

loading in the said vehicle. Thereafter, he called the accused on his

mobile, but he found the accused mobile phone was switched off. He

tried for several times to contact with the accused, but he could not

contact with the accused as his mobile phone was switched off. On the

next day, the accused sent message to his brother’s phone that he

would reach the destination at Hailong in the evening. But the said DI

vehicle did not reach after stipulated time. Then he enquired about the

matter and came to Tinsukia market and came to know from the owner

of the fish that 395/400 KGs fish had been loaded in the said DI and

the accused misappropriate the fish and cheated them.

9. PW-4 Sri Manuj Borbora deposed in his evidence that he 

had a DI vehicle bearing Reg. No. AS-23-BC-2517. He gave the said 

vehicle to the accused Tarun Chetia on rental basis . On 28.12.2015 

the accused returned his vehicle. One day police came to him and 

asked about his vehicle and he came to know from the police that the 

driver Tarun Chetia had used his vehicle for carrying fish and he was 

involved in the theft of fish.
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10. PW-5 Sri Dulal Shah deposed in his evidence that on 28-

12-2014 he loaded 300 KG of fish at 3 Nos. of carton in a handcart at

Tinsukia fish market to send the said cartons to Haylong, Arunachal

Pradesh.  Accordingly,  he  instructed  the  handcart  puller  to  put  the

same in one DI vehicle bearing Reg. No. AS-23-BC-2517  for sending of

fish to Haylong, Arunachal Pradesh. The handcart puller loaded the fish

in  the  said  vehicle.  In  the  same  vehicle  another  cartoon  of  fish

belonging to Prabhat Ghosh was also loaded for delivery at Haylong

and  they  informed  Bishu  Das  who  would  receive  the  cartons  at

Haylong.  On 29.12.2014  Bishu  Das  informed them that  he  did  not

receive the consignment even after the fixed time. The matter was

informed to police. They also called the driver of the vehicle but his

mobile  was  switched  off.  Ext.  1  is  the  ejahar  and  Ext.  1(2)  is  his

signature.

11. PW-6 Sri Pradip Baruah, Investigating Officer of the case

deposed in his evidence that on 30.12.2015 he was posted at Tinsukia

P.S as SI of police. On that day Dulal Shah lodged an ejahar before O/C,

Tinsukia P.S and  the same was registered as Tinsukia P.S Case No.

1527/15 u/s  406/407 of IPC and endorsed  to him for the investigation

of this case. Ext. 1 is the said ejahar and Ext. 1(3) is the signature of

O/C,  Hiranya   Kr.  Borah,  Tinsukia  P.S,  with  his  endorsement.  After

taking over the charge of investigation, he recorded the statement of

complainant along with two other witnesses at the P.S Thereafter, he

proceeded to the place of  occurrence and thereafter  inspecting the

place  of  occurrence  he  drew  sketch  map  of  the  place  of  the

occurrence. Ext.  2 is the sketch map and Ext.  2(1) is his signature.

Thereafter, he went for searching the ejahar named accused person Sri

Tarun Chetia to his rented house, but he could not find Tarun Chetia at

his rented house. As he could not trace out the accused person, so

after  completion  of  the  investigation  showing  the  accused   Tarun

Chetia  as  absconder,  he  filed  charge  sheet  against  him  getting

sufficient materials u/s 406/407 of IPC. Ext. 3 is the Charge-Sheet and

the Ext. 3(1) is his signature.

12. Heard Ld. Counsel for the accused and Ld. Addl. PP it is

reflected from the case record that out of 6 (Six) prosecution witnesses
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PW-6 Sri. Pradip Baruah is the Investigating Officer of the case and he

deposed with regard to investigation carried out by him in his official

capacity PW-1 Sri Prabhat Ghosh is one of the informant of the case

and he deposed in support  of  the allegations made in the ejahar  .

During his  cross-examination this  witness deposed that  he was  not

present at the time of loading of the fish in the vehicle bearing Reg.

No. AS-23-BC-2517 but it was his Thelawala who had loaded the said

consignment in the  said vehicle.  Moreover,  the informant failed to

submit  before  the  court  any  Challan,  goods  carrying  permit,

tax/invoice.  PW-1 also failed to submit  any receipt of  goods by the

accused  or  its  owner  regarding  carrying  of  consignment  of  fish.

Moreover, the evidence of PW-1 reflects that the said vehicle bearing

Reg.  No.AS-23-BC-2517 was  not  hired by him or  by co-complainant

Dulal  Shah  personally.  In  his  evidence,  the  the  handcart  puller

(Thelawala) could not say anything regarding the details of the DI pick

up vehicle in which he loaded 3 (three) cartons of fish. In his cross-

examination  he  deposed  that  he  had  loaded  the  said  fish  as  per

instructions of owner of the fish. Thus, his evidence is in contradiction

to  what  was  said  by the owner  of  the fish i.e.by PW-1 Sri  Prabhat

Ghosh the informant. It is also noted that  PW-3 Sri Bishu Das, another

informant of the case also failed to submit any bill/cash memo/Challan

with  regard  to  purchase of  any  fish for  transportation.  He was  not

physically present. This witness also failed to submit stock register and

registered  for  sale  and  purchase  of  goods  before  the  police  for

verification.  PW-4  could  not  depose  anything  from  his  personal

knowledge regarding criminal breach of trust, if any, committed by the

accused person. PW-5 also was also not present physically at the time

of loading of fish in the said DI vehicle . This witness deposed that at

the site of DI parking area, there were many DI vehicles parked for

loading  and  unloading  purposes  and  the  vehicle  no.  that  was

mentioned in the FIR was supplied by handcart puller. 

13. Thus,  it is reflected from the case record that none of the

witnesses has been able to prove that the 395 KG of fish belonging to

the informant were loaded in the particular vehicle bearing Reg. no.

AS-23-BC-2517 and also there is no documentary evidence regarding



8

the same. Moreover,  the handcart  puller  also failed to mention the

vehicle no. in which he had loaded the said fish. 

14. Hence,  I  find  that  the  prosecution  failed  to  prove  the

ingredients  of  Sections  406/407  of  IPC  against  the  accused  person

beyond  reasonable  doubt.  Accordingly,  the  accused  person  viz.  Sri

Tarun Chetia is acquitted from the offences punishable u/s 406/407 of

IPC  and  I  exonerate  the  accused  person  from  the  above  offences,

setting him at liberty forthwith. The bail bonds shall stand cancelled

after six months.

15. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 21th day of

December, 2019.

Dictated and corrected by me.

       (A.Bhattacharyya)                                         (A.Bhattacharyya)
 Chief judicial Magistrate,                                 Chief Judicial Magistrate,

Tinsukia.                                                             Tinsukia.
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Prabhat Ghosh

P.W2- Md. Zahir

P.W3- Sri Bushu Das

P.W4- Sri Manuj Borbora

P.W5- Sri Dulal Shah

P.W6- Sri Pradip Baruah

PROSECUTION EXHIBITS  :

Ext. 1- Ejahar. 

Ext. 2- Sketch Map

Ext. 3- Charge-Sheet

                

                  (A. Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


