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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :   TINSUKIA

Present  :   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      G.R. Case No. 969/16

                 Under Section 457/380 of the Indian Penal 

             The State of Assam........................................Complainant

                                      -Versus-

  i) Sri Santosh Choudhury

  ii) Md. Naju Ali

 iii) Shri Jintu Tassa...........................................Accused persons   

Appearance :-

             Smt. Jamila Khatoon,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri S. Prasad

             Shri Debojit Bose

  Shri Munna Kr. Singh.

             Advocate....................................For the accused persons

           Evidence recorded on         : 12.11.18, 10.12.18, 21.01.19, 
    30.03.19, 28.08.19.

          Date of Argument                : 20.11.19.

          Date of Judgment                : 04.12.19.
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                                               J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 24.05.16

the complainant Smt. Mamta Sureka filed an Ejahar before the Officer-

In-Charge of Tinsukia police station stating inter alia that in the night

of 23-05-2016, some unknown miscreants had broken the lock of his

LPG Godown situated at Hukanpukhuri, near Krishna Mandir, Tinsukia

and stole away 14.2 KG LPG Cylinders.   She was informed about the

incident on 24.05.2016 at about 5:30 a.m by  the VDP party of that

area and her delivery boy . They also informed her that  one person

named  Shri  Santosh  Choudhary  was  apprehended  along  with  9

numbers  of  cylinders.  The  apprehended  person  Shri  Santosh

Choudhary  told them that  three persons were involved in the offence

including himelf and  2 of them had left the place. He also told that

there  3 cylinders were kept in the residence of co accused Tassa and

he was  also involved in this robbery . It is also submitted in the Ejahar

that   the VDP party had  also informed that another  3 cylinders were

lying in the drain near Siv Dham Mandir. Hence, she filed this case. 

  2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tinsukia P.S registered a case vide. Tinsukia P.S case No. 529/16 u/s

457/380 of IPC.   The police investigated the case and filed charge-

sheet against the accused Sri Santosh Choudhury, Jintu Tassa and Md.

Naju Ali u/s 457/380 of the Indian Penal Code. Summons were issued

upon the accused and on appearance of the accused persons, copy

was furnished, charge was framed u/s 457/380 of IPC which was  read

over and explained to the accused, to which they pleaded not guilty

and claimed to be tried. 

        3. The prosecution examined as many as 6 (Six) PWs

including the I.O. The defence was of total denial. Heard the argument

and perused the evidence on record carefully.
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Points for determination

  4.           The  following  points  are  considered  for

determination of this case:

(i) Whether  the  accused  on  23.05.16  during

night  hours  committed  lurking  house

trespass by entering into LPG Godown of the

complainant,   situated  at  Hukanpukhuri,

Tinsukia after sunset and before sunrise, in

order  to  commit  offence  of  theft  of  gas

cylinders and thereby committed an offence

punishable u/s 457 IPC?

(ii) Whether  the  accused  person  on  23.05.16

during  night  hours   committed  theft  from

LPG  Godown  belonging  to  complainant,

situated at Hukanpukhuri, Tinsukia and took

away  LPG cylinders and thereby committed

an offence punishable u/s 380 IPC?? 

Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidences

for establishing their case:   

  6. PW-1 Smt. Mamta Sureka, the informant deposed in

her evidence that on 24-05-2016 at about 6:00 A.M , she was informed

by  the  chowkidar  of  her  L.P.G  Godowan  situated  near  Shiv  Dham,

Makum  over telephone that the lock of the Godown was in broken

condition. After sometime she was again  informed by her staff that

the   VDP members  of  the  area  caught  hold  of  one  person  named

Santosh with 12 numbers of cylinders. She came to know from her

staff that 20 numbers of cylinders were missing from the Godown and

that 2/ 3 other miscreants were also involved but they managed to

escape. Thereafter she lodged ejahar before the police station. Ext. 1
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is the said ejahar and Ext.1(1) is her  signature.  She saw those 12

cylinders  in  the  police  station.  Police  seized  those  cylinders  in  her

presence. Ext.2 is the said seizure list and Ext.2(1) is her signature.

7. PW-2 Sri Putu Gogoi  deposed in his evidence that

23-05-2016  at about 2 am, Dhanbor Chetia called him and he told him

that some miscreants committed theft in his shop by breaking lock of

his shop.  Again at about 3 pm he again heard the halla near his shop

as ‘choor choor’  and when he came out from his shop,he saw that

there were 12 Nos. of cylinders loaded in a pool cart (thela).  But he

did not see the miscreants as they had already fled away. 

8. PW-3 Sri Raju Chetry  deposed in his evidence that

he ahd been working at Tinsukia Gas Supply for last six to seven years.

The  incident  took  place  on  24.05.16.   On  the  previous  day  of  the

incident at about 5 pm, after completion of his job at the Godown of

Tinsukia gas supply, he locked the door of the Godown and when he

came to the Godown on the next day  morning, he saw that the lock of

the door of  the godown was in broken condition.  He  informed the

matter to the complainant.  He also deposed that in the evening hours

police called him at Tinsukia police station and from police he came to

know  that  they  had  recovered  12  Nos.  of  cylinders  from  some

miscreants.

9. PW-4 Sri Arun Kheruwar  deposed in his evidence

that the incident happened in the month of May, 2016.  On the day of

incident at about 4:00 am Sri Dhanbar Chetia informed him over phone

that  there  was  an  offence  of   theft  committed  in  a  nearby  shop.

Immediately, he came there at Lohari Kachari gaon and saw that about

12 Nos.  of  cylinders  were  loaded in  a  handcart.   He  informed  the

matter to police and accordingly police went there and recorded the

statement of the person present there.  When police asked Dhanbor

Chetia  about  the  incident,  he  told  to  the  police  that  Santosh

Choudhury was involved in the commission of  theft.   Later on, he
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came  to  know  that  police  had  arrested  Jintu  Tassa  and  Naju  Ali

regarding the theft of cylinders.

10. PW-5 Sri Mahendra Sureka, the husband of the

infromant deposed in his evidence that he had a LPG  Cylinder

Godown situated at Hukanpukhuri, Makum near Krishna Mandir.

The incident took place on 23.05.16. In the morning of the next

day, the chowkidar  of the said Godown informed him that the

lock  of  the  said  godown  was  broken  and  Raju  Chetry  after

counting the numbers of cylinders informed him that 20 nos of

cylinder were missing. In the meantime the VDP party recovered

12 nos of cylinders in a Thela when they same was pulled by two

persons and they informed the matter to the police.  The VDP

party also informed him and  after getting the information, they

went to the Tinsukia P.S and saw the said 12 nos. of cylinder in

the  police  station.  Police  seized  the  said  cylinders  in  his

presence. Ext.2 is the seizure list and Ext.2(2) is his signature.

The seized cylinders are still kept in the Tinsukia police station.

   

11. PW-6 Ikram Hussain,  the investigating Officer

of the case  deposed in his evidence that on 24.05.2016 he was at

Tinsukia  PS  as  ASI  of  police  and  on  that  day  complainant  Mamta

Surekha lodged an ejahar before O/C, Tinsukia P.S at about 9.30 a.m

and after getting the said ejahar O/C, Tinsukia P.S registered the same

as Tinsukia P.S case No.529/16 u/s 457/380 IPC and endorsed him for

taking the pre step investigation of the case.  Ext.1 is the said ejahar

and Ext.1(2) is the signature of Inspector Puna Gogoi, O/C Tinsukia P.S

with  his  endorsement.   After  taking the charge of  investigation,  he

visited  to  the  PO  at  Hukanpukhuri  near  Krishnadhum  at  the  LPG

godown of the complainant. He drew a sketch map of the PO.  Ext.3 is

the  sketch  map  and  Ext.3(1)  is  his  signature.   He  recorded  the

statement  of  complainant  and  her  husband at  the  PO and he  also
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recorded the statement of another two Nos. of witnesses in the P.O. In

the meantime he got an information from Tinsukia P.S that 12 Nos. of

cylinders were produced before the police at Tinsukia PS by VDP and

rider party. Thereafter, he went to the Hukanpukhuri and met Nijora

Chetia, Putu Gogoi and the VDP Secretary Arun Kharuwar and recorded

their  statements.   Thereafter,  he returned back to the Tinsukia P.S.

The complainant identified 12 Nos. of  cylinders  which were stolen

from their  Godown.   He  seized  those  cylinders  in  presence  of  the

complainant  and other witnesses.  Ext.2 is the seizure list and Ext.2(3)

is his signature.  The rider party also produced two persons namely

Naju Ali and Santosh Choudhury along with cylinders before them and

they  were  interrogated  and  arrested  and  produced  before  Hon’ble

court.   Both  the  accused  persons  Naju  Ali  and  Santosh  Choudhury

during interrogation, stated that co-accused Jintu Tassa told them to

take the cylinders to his in-laws place on payment of Rs.500/- to each

of them.  He could not apprehend Jintu Tassa as he was not available

at  his  house.   As  he  has  completed  his  pre-investigation  so  he

handover the case diary to O/C Tinsukia P.S.  After going through the

case diary, it appears that SI Prodip Kr. Bonik filed C.S against accused

Santosh Choudhury,  Naju Ali  and Jintu Tassa showing Jintu Tassa as

absconder u/s 457/380 of  IPC.   Ext.4 is the C.S and Ext.4(1) is  the

signature of S.I Prodip Kr. Bonik.  

             

 12. Heard  Learned  Counsel  for  the  accused  and

learned Addl P.P. Going through the evidence on record, it is seen that

out of the six  prosecution witnesses PW-6 Ikram Hussain is the official

witness viz. the investigating Officer  of this case. PW-1 Smt. Mamta

Sureka  is  the  informant.  This  witness  deposed  in  support  of  the

prosecutions story . This witness clearly deposed in her evidence that

she was informed  by her staff that the  VDP members of the area that

they had caught hold of one person named Santosh with 12 numbers

of cylinders. She saw those 12 cylinders in the police station. Police

seized those cylinders in her presence. Ext.2 is the said seizure list and

Ext.2(1)  is  her  signature.  The  evidence  of  the  investigating  Officer
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supports  the  fact  that  the  accused  Santosh  Choudhury  was

apprehended along with the stolen Cylinders. The Investigating Officer

as PW6 deposed in his evidence that  the complainant identified 12

Nos. of  cylinders  which were stolen from their Godown.  He seized

those cylinders in presence of the complainant  and other witnesses.

Ext.2 is the seizure list and Ext.2(3) is his signature.  The rider party

also produced two persons namely Naju Ali  and Santosh Choudhury

along with cylinders. The evidence of PW4 Shri Arun Kheruwa further

confirms  that  fact  that  the  stolen  Gas  Cylinders  were  loaded  in  a

handcart  after  commission  of  theft.  PW4  Shri  Arun  Kheruwa  also

mentioned in his evidence in chief that Dhanbor Chetia told Police that

Shri Santosh Choudhury was involved in the commission of theft. PW 5

Shri Mahendra Sureka also deposed in his evidence that the VDP Party

had recovered 12 numbers of cylinders from a thella pulled by two

persons. Though this witness failed to name the persons from whom

the cylinders were recovered, the name of Shri Santosh Choudhyry is

very much mentioned in the Ejahar and the evidence of prosecution

witnesses proves the fact beyond reasonable doubt that the person

apprehended  along  with  the  cylinders  was  none  other  than  the

accused Shri Santosh Choudhury. 

           13.   But so far as apprehending accused Nazu Ali along

with  the  stolen  cylinders   is  concerned,  it  is  reflected  from  the

evidence on record that except the Investigating Officer, the evidence

of other prosecution witnesses PW1, PW2 PW3  and  PW5 is silent with

regard to the involment of Nazu Ali in the Offence. The Ejahar is also

silent with regard to the recovery of Gas Cylinder from the possession

of Nazu Ali or  or apprehension of Shri Nazu Ali  along with the Gas

Cylinders loaded in the Hand cart. No doubt, Nazu Ali was also arrested

along with Santosh Choudhury, but his role in commission of offence is

not  reflected  from  the  evidence  on  record  or  by  the  prosecution

witnesses in their deposition. The same reasoning applies in case of co

accused  Shri  Jintu  Tassa  also.  Except  the  deposition  of  PW6  Ikram

Hussain to the effect that  the accused persons Naju Ali and Santosh
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Choudhury during interrogation stated that co-accused Jintu Tassa told

them to take the cylinders to his in-laws place on payment of Rs.500/-

to each of them, none of the other prosecution witnesses had deposed

anything  regarding  involvement  of  accused  Jintu  Tassa  in  the

commission of offence. 

 14. Considering  the  facts  and  circumstances  of  the

case it is found that the prosecution has been able to prove beyond

reasonable  doubt  offences  u/s  457/  380  IPC  against  the  accused

person Shri Santosh Choudhury and he is convicted u/s 457/380 IP.P.C.

      15.   But  prosecution  side  failed  to  prove  beyond

reasonable doubt  the ingredients of sections 457/380 IPC against the

accused persons namely Jintu Tassa & Nazu Ali. Accordingly they are

acquitted on the benefit of doubt and I exonerate the accused persons

Jintu Tassa & Nazu Ali  from the offences  u/s 457/380 I.P.C.  setting

them at liberty forthwith. The bail bonds shall stand cancelled after six

months. 

 16. Heard  Learned Counsel  for  accused  Shri  Santosh

Choudhury  and  the  accused  person  on  the  point  of  sentence.  On

perusal of the evidence on record  and submission of the ld. Counsel, I

find that the accused could have avoided the whole occurrence, but he

intentionally committed the offence. This is a crime against the society

and he had wilfully committed the offence. Hence it attracts no benefit

u/s 3/4 Probation of Offenders Act. The accused  also submitted that he

is the sole earning member of his family and has his wife and  children

to look after.

 17.  Accordingly,  I  sentence  the  convict/accused

person viz. Santosh Chowdhury to undergo RI for 3 years and to pay a

fine of Rs.3,000/- for committing offence u/s 457 IPC and  in default of

fine  to  undergo SI  for  one  month  under  the  said  section.  I  further

sentence  the  convict/accused  person  viz.  Santosh  Chowdhury  to

undergo RI for 3 years and to pay a fine of Rs. 2,000/- for committing

offence u/s 380 of  IPC and in default  of  fine to undergo SI  for  one
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month  under  the  said  section.  Both  the  sentences  are  to  run

concurrently and period undergone in jail hazot is to be set off.

 

18. A  copy of  judgment be furnished to the accused

person Santosh Chowdhury free of cost. The seized articles be given to

the informant.  

 

19. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 04th

day of December, 2019.

      

Dictated and corrected by me.

(A. Bhattacharyya)                       (A. Bhattacharyya )
      Chief judicial Magistrate,                            Chief Judicial Magistrate,

     Tinsukia.                                                           Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Smt. Mamta Sureka. 

P.W2- Sri Putu Gogoi.

P.W3- Sri Raju Chetry.

P.W4-Sri Arun Kheruwar.

P.W5- Sri Mahendra Sureka.

PW6- Ikram Hussain.

PROSECUTION EXHIBITS  :

Ext.1- Ejahar,

Ext.2- seizure list,

Ext.3- Sketch map.

Ext.4-Charge–Sheet.

                   (A. Bhattacharyya)
                  Chief Judicial Magistrate,
                                                                        Tinsukia.   


