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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :

TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                  G.R. Case No. 1534/14

         Under Section 448/323/506/34 of the Indian Penal Code

           The State of Assam..............................................Complainant

                                      -Versus-

(i) Sri Kamlesh Kumar

(ii) Sri Mukesh Sahani ..……………...................Accused persons

Appearance :

             Smti Jamila Khatun,

             Ld. Addl. Public Prosecutor..........................For the State

             Smti Urmila Verma

             Ld. Advocate...............................................For the accused

 

Evidence recorded on         : 20-02-18, 12-06-18, 18-08-18, 

    07-02-19, & 24-10-19, 

          Date of Argument               : 06-12-19

          Date of Judgment               : 19.12.19
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                                             J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 02.08.2014

the  complainant  Smti  Reeta  Sharma  lodged  an  Ejahar  before  the

Officer-In-Charge  of  Tinsukia  police  station  alleging  that  that   Sri

Dasarath Sahani, Sri Bholo, Sri Lalon, Sri Kamlesh, Sri Arbind and Sri

Mukesh  came  to  their  house  situated  at  Hijuguri  near  Hanuman

Mandir, Tinsukia assaulted her, her husband Sri Raghu Nath Sharma

and Sri Chotolal Yadav. It is also alleged in the Ejahar that the accused

persons attempted to commit murder and snatched away her 1 pair of

gold  ear  ring.  They  also  removed  the  wearing  apparels  of  the

informant, tried to outrage her modesty. They also snatched away Rs.

3,500.00  from  Sri  Chota  Lal  Yadav  and  threatened  them  with  dire

consequences. Hence, she filed this case.  

                     2. On  receiving  the  Ejahar,  the  Officer-In-Charge  of

Tinsukia P.S. registered a case vide. Tinsukia P.S case No. 662/14 u/s

448/323/379/506/34 of IPC.  The police investigated the case and filed

charge sheet against the accused persons namely Sri Dasarath Sahani,

Sri  Arabind Sahani,  Sri  Bhola Sarma,  Sri  Lalan Kr.  Das,  Sri  Kamlesh

Kumar and Sri  Mukesh Sahani u/s 448/323/379/506/34 of the Indian

Penal Code. Summons were served upon the accused persons. During

trial,  the case was abated against the accused namely Sri Dasarath

Sahani vide order dated 07-09-17 and the case against the accused

persons namely Arabind Sahani, Sri Bhola Sarma & Lalan Kr. Das was

filed as they were not found.  On appearance of the accused persons

namely  Shri Kamlesh Kumar & Shri Mukesh Sahani, the particulars of

offence u/s 448/323/506/34 of IPC was read over and explained to the

accused persons, to which they pleaded not guilty and claimed to be

tried. 

        3. The  prosecution  examined  5  (Five)  PWs.  The

defence  was  of  total  denial.  Heard  the  argument  and  perused  the

evidence on record carefully. 
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Points for determination

  4.           The  following  points  are  taken  up  for

consideration for determination of this case:

i) Whether  the  accused  persons  namely  Shri

Kamlesh  Kumar  &  Shri  Mukesh  Sahani in

furtherance of common intention on 02-08-

2014 illegally entered into the house of the

informant  and hence liable  to  be punished

for offence u/s 448/34  I.P.C.?

ii) Whether  the  accused  persons  namely  Shri

Kamlesh  Kumar  &  Shri  Mukesh  Sahani  in

furtherance of common intention on 02-08-

2014  assaulted  the  informant  Smti  Reeta

Sharma,  her  husband  Shri  Raghu  Nath

Sharma and Shri Chotelal Yadav and liable to

be punished for offence u/s 323/34 I.P.C.?

iii) Whether  the  accused  persons  namely  Shri

Kamlesh  Kumar  &  Shri  Mukesh  Sahani in

furtherance of common intention on 02-08-

2014 threatened the  informant Smti Reeta

Sharma,  her  husband  Shri  Raghu  Nath

Sharma  and  Shri  Chotelal  Yadav  with  dire

consequences and liable to be punished for

offence u/s 506 /34 I.P.C.?

Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidence for

establishing their case:   

  6. PW-1 Smti Reeta Sharma deposed in her evidence

that  on  02-08-14  at  about  9-45  P,M  accused  Lalan  came  to  their

garage situated in front of their dwelling house and started to abuse

her husband and her daughter using filthy language. Her husband 
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objected and at the same time the accused Bhola, Kamlesh, Mukesh,

Arbind and Dasarath Sahani (since deceased) joined Lalan and started

to assault her and her husband and Chotal Yadav with fist blows . Her

gold earring and sum of Rs. 3,500/- from the pocket of Chotalal Yadav

were found missing . 

 7.    PW2 Shri Santosh Yadav could not depose anything

from his personal knowledge and he deposed  in his evidence that a

few years back,  he heard from others that some quarrel  had taken

place.

 8.     PW3 Shri  Raghunath Sharma, the husband of the

informant  deposed in his evidence that on 25-08-14 at about 9-45 PM

the accused Dasarath Sahani, Mukesh, Kamlesh, Arbind Sahani, Lalan

Kumar and Bhola Sahani came to his garage situated at A.T. Road, near

Hanuman  Mandir  and  started  abusing  them  using  filthy  language.

While he objected the accused persons assaulted him and his wife,

who was present there along with his daughter. When another person

named Chotelal Yadav tried to rescue them, the accused persons also

assaulted  him  and  Chotelal  fell  down  on  the  mud  and  one  of  the

accused  snatched  the  earring  of  his  wife  and  Rs.3,500/-  from  the

pocket of Chotelal. 

 9. PW4  Dr.  Biswajit  Saikia  deposed  in  his  evidence

that  on  02-08-14  he  was  at  Casualty  Department  of  Tinsukia  Civil

Hospital. On that day at about 6 PM, he examined Chotalal Yadav and

found the following injuries-Swelling over right knee. The injury was

fresh  in  nature.  On  the  same  day  and  same  time,  he  examined

Raghunath Sarma and found no injury on their body. According to his

opinion, the injury of Chotelal Yadav is simple in nature. Ext.2, 3 and 4

are the medical reports and Ext.2(1), 3(1) and 4(1) are his signature. 

 10. PW5 Sri Padmeswar Borkotoky is the investigating

officer. He deposed that on 02-08-14 he was posted at Hijuguri OP as 
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second  I/C.  On  that  day,  complainant  Smti  Rita  Sharma lodged  an

ejahar  before I/C  Hijuguri  TOP and after  getting the said  ejahar  I/C

Hijuguri entered the same as Hijuguri TOP GD entry No. 38 dated 02-

08-14 and forwarded the same to O/C, Tinsukia PS for registering a

case  under  proper  section  of  law  and  endorsed  him  for  the

investigation of the case. Ext.1 is the said ejahar and Ext.1(2) is the

signature  of  I/C  Protim Gogoi  of  Hijuguri  TOP.  The O/C,  Tinsukia  PS

registered  the  same  as  Tinsukia  PS  case  No.  662/14  u/s

448/323/506/34 of IPC and again endorsed him for the investigation of

the  case.  After  taking  the  charge  of  investigation,  he  send  the

complainant Rita Sharma, Raghunath Sharma and Chatulal Yadav  to

Tinsukia Civil  Hospital for treatment with police requisition and they

were  escorted  by  NK-40-Dipak  Barman.  After  treatment,  the

complainant and other injured persons went to the PO situated near

Hijuguri Hanuman Mandir. There, he drew a sketch map of the PO and

recorded  the  statement  of  the  complainant  and  two  other  injured

persons along with other witnesses available in PO. Ext.5 is the sketch

map and Ext.5(1) is his signature. He searched for the ejahar named

accused persons in their respective houses but he could not find them

in their houses and directed the guardian of the accused persons to

send them to the Hijuguri TOP. On 27-08-14 he collected the medical

report  of the injured persons.  ON 29-08-14 all  the accused persons

namely  Dasarath  Sahani,  Lalon  Kr.  Das,  Bhula  Sharma,  Kamalesh

Kumar,  Arbinda Sahani  and Mukesh Sahani  appeared before him at

Hijuguri TOP and after interrogating them he arrested them and later

on released them on bail.  After completion of  the investigation,  He

filed CS against all the accused persons, getting sufficient materials

against them u/s 448/323/506/34 of IPC. Ext.6 is the CS and Ext.6(1) is

his signature. 

   11. Heard ld. Counsel for the accused as well as the ld.

Addl.  P.P.   It  is  reflected  from  the  case  record  that  out  of  5(five)

prosecution witnesses PW-4 Dr. Biswajit Saikia is the Medical & Health

Officer and he deposed with regard to medical examination carried out
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upon the victim. PW-5 Sri Padmeswar Borkotoky is the Investigating

Officer of the case and this witness deposed in his official capacity with

regard to investigation carried out by him in the present case. So far

as offences u/s 448 of and 506 IPC is concerned, it is reflected from the

evidence on record that the accused persons in no way had restrained

the informant or her husband or Chotalal Yadav from proceeding in any

direction.  The  evidence  on  record  is  also  silent  with  regard  to  any

threat given by accused persons so as to initiate fear in the mind of

informant or her husband or in the mind of Chotalal Yadav. Though,

allegation  are  made  in  the  ejahar  that  the  accused  persons  had

threatened the informant that they would kill  the informant and her

family  members,  the  evidence  of  the  informant  is  also  silent  with

regard  to  any  threat.  Hence,  offences  U/S  448 and 506 IPC  is  not

proved beyond reasonable doubt.

12.  So far as offences U/S 323 IPC is concerned, PW-1

Smt. Reeta Sharma deposed in her evidence that the accused person

assaulted her and her husband and they also assaulted one Chotalal

Yadav  with  fist  blow.  The  evidence  of  PW_1  is  supported  by  the

evidence of PW-3 Raghunath Sarmah, who deposed that the accused

persons had assaulted him, his wife and when Chotalal Yadav tried to

rescue them, the accused persons also assaulted him. If the Medical

report of the victim namely Sri Raghunath Sarmah exhibited as exhibit-

3  in  the  case  is  gone  through,  it  is  seen  that  there  was  no  injury

sustained by the victim Sri Raghunath Sarmah. The Medical reportof

victim Smti Rita Sharma exhibited as exhibit-4 in the case reflects that

this victim also did not sustain any kind of injury as the injury report

mentioned “No injury present”. Hence, the deposition of the informant

Smt. Reeta Sarma (pw-1) and the deposition of PW-3 Sri Raghunath

Sarmah so far as injury sustained by them is not believable. The injury

report of Chotalal Yadav exhibited as Exhibit No. 2 in the case reflects

that there was fresh swelling in the right knee of the victim and the

injury sustained was simple injury. Hence, prosecution side has been 
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able to prove by way of oral evidence as well as by way of Medical

Evidence that  the accused persons had inflicted simple injury upon

Chotalal Yadav and I find the accused persons Sri. Kamlesh Kumar and

Mukesh Sahani guilty of committing offence punishable U/S 323 IPC

and accordingly they are convicted under the above sections of law. 

13. On hearing  the  accused persons  on  the point  of

sentence, I find that the same attracts no benefit U/S 3/4 of Prohibition

of  Offenders  act.  However,  the  accused  Kamlesh  Kumar  &  Mukesh

Sahani  pleaded  leniency  stating  that  they  have  their  respective

families  and  they  are  looking  after  their  family.  Considering  the

antecedents and prayer of leniency, I am of the considered view that

imposition  of  lower  punishment  will  meet  the  ends  of  justice.

Accordingly, I sentence the convict/accused Kamlesh Kumar & Mukesh

Sahani  to  pay  of  Rs.  1,000/-  (One  Thousand)  each  u/s  323  IPC,  in

default of which they are to undergo SI for 20 (twenty) days. The fine

imposed by the sentence if paid or realised shall be given to the victim

in due course of time.

14. This case is accordingly disposed of. Let a free copy

of judgment be furnished to the accused persons.

Given under my hand and seal of this Court on the

19th day of December, 2019.

Dictated and corrected by me.

(Audri Bhattacharyya)                         (Audri  Bhattacharyya)
Chief judicial Magistrate,                                  Chief Judicial Magistrate,
         Tinsukia.                                                                Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

PW1- Smti Rita Sharma

PW2- Sri Sontosh Chowhan

PW3- Sri Raghunath Sharma

PW4- Dr. Biswajit Saikia (M.O.)

PW5- Sri Padmeswar Borkotoky (I.O.).

PROSECUTION EXHIBITS  :

Ext.1- Ejahar

Ext.2- Medico-legal report

Ext.3- Medico-legal report

Ext.4- Medico-legal report

Ext.5- Sketch map

Ext.6- Charge sheet. 

                             (Audri Bhattacharyya)
                                 Chief Judicial Magistrate,
                                                                            Tinsukia.   


