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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2 ,  TINSUKIA

District         : Tinsukia

Present : Md.  A.  Hakim,

Addl. District Judge-2,

Tinsukia.

Misc(J) Case  No. 111/2018

Arising  out of T.A Case No. 03 of 2017

On Thursday  the 19th day of December, 2019

         Tinsukia  Development  Corpn. Ltd.

                                                       
...........................Appellant/Defendant

                         
-Versus-   

                 

            Indian Oil  Corporation  Limited,                   

                        ….................Respondent/Plaintif

                                                        

    

This suit coming  on for final hearing on 16.12.2019  in  the

presence of : 

  For the Petitioner    :   Sri B. Prasad, Advocate.

  For the Respondent :  Sri   B. K Kejriwal,  Advocate. 

And having  stood  for  consideration  to  this  day  the

Court delivered the following Judgment. 
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J  U D G M E N T

1.          This   is    a   petition  of   the   petitioner  under   order   39

Rule  1 and  2  r.w  section 151 CPC  wherein  the  petitioner  has

stated that the  Petitioner/Respondent  instituted  an  eviction  suit

being  Title  Suit  No. 16/2009  against  the  Appellant/Opposite

Party  which  was  decreed  vide  Judgment  dated 23rd  February,

2017 and  decree  dated  2nd  March,  2017. That   the  Learned

Trial  Court  has  passed  a  decree  for  recovery  of  the    vacant

and  khas possession  of  the  suit  premises  by  evicting  the

Defendant/Appellant  and  also  for  recovery  of  arrears  of  rent,

costs  etc.,  which  is  under   challenged  in  this  appeal. That  the

aforesaid   appeal   is   pending   for   final    hearing   since

29.03.2018  and  the   next  date  for   hearing  is  fixed  on

06.12.2018.   That   on   05.11.2018   Monday   morning   the

representative  of  the  Petitioner/Respondent  came  to  know  that

the  Appellant/Opposite  Party  are  digging  out   part  of  suit  land

with  an  intension  to  raise  some  pacca  construction  and  to

install  new  oil  tanks  for  storage  of  oil  on  the  suit land

(Photographs  enclosed). That  the  suit  is  decreed  on  contest

and  the  Appellant/Opposite  Party have  been  directed  to  be

evicted  and the  Petitioner/Respondent  is  entitled  for the  vacant

and  khass  possession  of  the  suit  land. The  Appellant/Opposite

Party   do  not    have  any  legal   right    to   undertake  any

construction  work  on  the  suit  land. That  moreover  it  terms  of

the  clause  iii)  of  the  deed  of  lease  i.e.  Ext. 4  clearly  provides

that  the  lessee  will  not  erect  or  permit  to  be  erected  or

built    on  the  demised  premises  any  building  other   the

existing  building and  the  clause iv) of  the  deed  of  lease i.e.

Ext. 4  clearly  provides  that  the  lessee  will  during  the  terms

of  tenancy  hereby  created  will  have  sole  authority  over  the

demised  building and  structure  which  may  at any  time during

the  said  term  be  erected  with  due permission  of  the  lessor

together  with  all  routes,  drains,  sewers,  fences   compound

walls  and  all  other  appurtenance to  the demised building and

structure. That  the  Appellant/Opposite  Party  in  total  disregard
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to  the  judgment  and  decree  of  the  Learned  Trial  Court,  has

undertaken  the  construction  work on  the  suit  land  with  an

intention  to  change  the  nature  and  character  of  the  subject

matter  of  suit. That  the  Appellant/Opposite Party do  not  have

any  legal  right  to  undertake  any  construction  work  on  the

suit  land  and  the  work  undertaken  by it,  is  infringement  of

the   right,   title,  interest   and   possession   of   the

Petitioner/Respondent  in  respect  of  the  suit  land. That if the

Appellant/Opposite   Party   is   not   prohibited/restrained by  an

order  of  injunction  of  this  Learned  Court,  there  is  every

apprehension  that  the  Appellant/Opposite  Party  by  violating

the  right  of  the Petitioner/Respondent shall  be  able  to   change

the  nature   and  character  of  the  subject  matter  of  the  suit.

That  the   illegal   act   of   the  Appellant/Opposite   Party  has

compelled   the   Petitioner/Respondent   to   institute  this

proceeding  under  emergent  and  urgent  situation  and  as  order

of  ex-party  interim  prohibitory  injunction  may  be  pleased  to

protect   the   right   of   the   Petitioner/Respondent.   That   the

balance  of  convenience  is  in  favour  of  granting  injunction  as

there   is   already   contested   decree   in   favour   of   the

Petitioner/Respondent  and  if  the  same  is  not  granted  the

Petitioner/Respondent  will  be  highly  prejudiced  and  there  shall

be   serious  miscarriage  of  justice. That  if  the  injunction  as

prayed   for   is   not   granted   immediately   the

Petitioner/Respondent  will   sufer  irreparable  loss  and  injury

which   can  not  be  compensated  in  terms  of  money. Hence,

the  Petitioner  has   prayed   to   pass   an   order/ad-interim

temporary  injunction  restraining  the  Opposite Party/Appellant

from  raising  any  construction,  altercation,  modification  or  in

any  way  doing  any  act prejudicial  to  the  interest  of  the

Petitioner/Respondent  on  the  suit  land  till  disposal  of  this

appeal. 

SCHEDULE OF  THE  SUIT  LAND

A  plot  of  land  measuring  about  100' (hundred feet)  by
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110'  (One   hundred   ten   feet)  totalling   11000  sqt  (eleven

thousand  square  feet) under  the  part  of  Dag No. 1709(old)/

4506(new),  covered  by  Periodic  Patta  No. 487 (old) 545(new),

situated  at  Tinsukia  Balijan  Raod, (Naupukhuri  Road),  Tinsukia

Town,  Mauza  Tinsukia,  Tinsukia  Circle,  Tinsukia,  Assam.

North       -  Land  of  Dag  No. 1709(old)

South      -   Site  of  pipeline  running  immediately  to  the south

East         -  Tinsukia  Balijan  Road (Naupukhuri  Road)

West        -  Land  of  Dag  No. 1709 (old).

2.       In  reply  the Opposite Party  has  filed  written  objection

against the  petition of  the  petitioner  under order 39 Rule  1 and

2 R/W  Section 151  of  C.P.C by  which  stated  that  the  petition is

not  maintainable  in  law  and facts. That  the  contents  of  para

1,  2  and  3  of  the  petition  being  matters  of  record  are

admitted. That  the  statements  made  in para  4  of  the  petition

are  incorrect  besides  being  vague,  incomplete  and  wanting  in

material  particulars. The  petitioner  has  not  disclosed  its  source

of  its  alleged  knowledge  mentioned  in  the  said  para.  That  is

why  the  said  contentions  are  not  tenable  in  law. That  the

paragraph 5  of  the petition  it  is  submitted  that  rights  of  the

parties  to the  suit  have  not  been  finally  decided  and  the

execution  thereof  has  been  stayed  by  the Learned  Court. That

the  statements  of the  parties  thereof,  on  the  suit  land  is  that

of  the  date  prior  to  the  date  of  the passing  of  Judgment  and

Decree. That  the  statements  made  in para  6  of  the  petition

are  not  admitted. It  is  incorrect to  state  that  the  Opposite

Party  has  no  right   to  make  any  construction  on  the  suit

land  or  there  is  any  prohibition  in  the  Deed  of  Lease  against

that. It  is  submitted  that   the  Lease  itself  was  created  for  the

purpose  of  establishment  of  retail  outlet  of  the  Petroleum

Products   and   the   Opposite   Party   is   entitled   to   install

requisite  tank  etc.   and  for  that  purpose   is  entitled  to  make

any  excavation  in  the  land. The  petitioner  has  not reproduced

clause  III  of  the  Lease  Agreement  correctly  in  its  petition.  It
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is  also  submitted  that  the petitioner  has  stated  about  clause

2(III)  and  2(IV)  without  reference  to  the  other  clauses  of  the

said  agreement.  It  is  submitted  that  the  suit  property  let  out

to  the opposite  party  is  only plot  of  land  without  having  any

construction  of  the  petitioner  and  all  the  constructions existing

on  the  suit  land  are  made  by  the  opposite  party only. It  is

also  submitted  that  clause  2(VI)  of  Lease  Agreement  clearly

provides   that   the   opposite  party   is   entitled   to   raise

construction  on  the  suit  land  which  could  be purchased  by

the petitioner  at  a  mutually  agreed  value  at  the  time of

vacating   the   suit   land   by   the  opposite  party.   It  is  also

submitted  that  complete  document  of  Exhibit  4  has  not  been

submitted  nor  has  been  filed  with the  petition  under  reply. 

3.         That while making the petition the petitioner has intentionally

withheld and concealed from the learned Court another  Deed of

Lease(Ex 50) which was  made  for  the  suit  land  which  clearly

provides  in  clause  I  itself  that  the  Lessee  is  entitled  to  erect

any  building  on  the  suit  land. Clause  G  and  H  of  Exhibit  50

also  clarified  the  same. In  Clause  S G  there  is  an  express

provision  for  addition,  erection  and  alteration  to  the  demised

premises  by the  Lessee. That  it  is  submitted  that  the Opposite

Party   is   not   making   any  illegal   construction   nor   any

construction  is  proposed  to  be  raised  as  alleged  in  para  4  of

the petition.  It   is   submitted  that  to  prove malpractice  and

pilferages  at  the  raid  outlet,  the  Government  of  India  had

directed  through  a  MOU  dated  24.04.18  to  carry  out  works  of

automation  in  all  retail  outlets  throughout  the  country  within

31st  December  2018  and  as  per the MOU the  Opposite Party  is

bound  to undertake  those  modification  works  to  which  the

petitioner  shall  not  have  any  objection  unless  it  has  got

some   guilty  mind.   The   said   act   of   modification   and

automation  is  not  for  the  benefit  of  the  opposite party  but

are   in   the  interest   of   all   the   consumers   of   Petroleum

products. It  is  therefore  in  the  public  interest  that  the  works

of   automation   are   not   hindered   in   any  way.   That   the
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allegations  made  in  para  7 of  the  petition  are  denied. No

disregard  of  the  Judgment  of  the  Learned  Court  is  intended

or  any  construction  work  is  undertaken  to  change  the  nature

and  character  of  the  suit. That  the  allegations  made  in para 8

of  the  petition  are  denied.  The  petitioner  is  required  to prove

the  same  in  due  legal  manner.  That  it  is  reiterated  in respect

of  para  9  of  the  petition  that  the  opposite  party  has  not

undertaken   any   construction   to   change   the   nature   and

character  of  subject  matter  of  the  suit.  That  and  there  is  no

emergent or urgent  situation  in  respect  of  the  suit  property.

The  the petitioner  is  not  entitled  to  any  relief  of  prohibitory

injunction  petitioner  has  not  detailed  the  nature  and  type  of

the  emergent  situation  that   has  allegedly  arisen. This  is  in

reply  to  para  10  of  the  petition. That  the  assertions  made  in

para  12  of  the  petition  are  denied.  It  is  denied  that  the

petitioner  will  sufer  loss  or  injury  of   any  nature,  far  less

irreparable, if  the  injunction  is  refused. On  the other  hand,

opposite  party   shall   not   be  able  to   carry   out  its   legal

obligation under  the  MOU  dated 24.05.18  to  the  Government

of  India  for  safeguarding  the  interest of  innocent  consumers

regarding  automation  of  all  retail  outlet. Hence it  will  be  the

Public  at  large  besides  the  opposite  party  who  will  sufer

irreparable  loss  if  injunction  is  granted. That  in  any  view  of

matter  the  petitioner  is  not  entitled  to  any  injunction  as

prayed for.

4.         The  point  for  determinations are  as  follows :

(i) Whether  the petitioner  has  succeeded to prove prima

facie case against the opposite party?

(ii) Whether the balance of convenience lies in favour of

the petitioner?

(iii) Whether the petitioner shall sufer irreparable loss and

injury if the injunction order is not passed in his favour?
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5.         I have heard argument from the Ld. Counsels of both sides

and perused the petition of petitioner, objection petition and the

T.A Case No. 03 of 2017.'

Discussion, Decision & Reasons thereof:

6.        Upon hearing both sides I have strolled through the material

on record.  Before I  decide about the fate of  the petition of  the

petitioner I would like to cite the case of  M. Gurudas and Ors.

Vs. Rasaranjan and Ors. [MANU/SC/ 8491/ 2006,  (2006) 8

SCC 367]. Wherein Hon'ble Supreme Court of India has held that 

“17.  While  considering  the  question  of  granting  an

order of injunction one way or the other,  evidently,

the court, apart from finding out a prima facie case,

would consider the question in regard to the balance

of  convenience  of  the  parties  as  also  irreparable

injury which might be sufered by the plaintifs if the

prayer for injunction is to be refused. The contention

of  the  plaintifs  must  be  bona  fide.  The  question

sought to be tried must be a serious question and not

only on a mere triable issue.”

7.     From the above ratios, it is apparent that before granting

temporary injunction, Court shall have to satisfy and justify on the

ingredients of existence all the three golden principles of i.e. prima

facie case, balance of convenience and irreparable loss and injury

in  favour  of  the  petitioners.  Hence  taking  into  note  of  the

observation  made  by  the  Hon’ble  Supreme  Court  now  I  am

evaluating  the  material  on  record  to  find  out  whether  there  is

existence of the three golden principles for injunction or not? 

8.           Upon hearing from both sides and material on record, I  have

found  that there is no dispute that  Title  Suit  No. 16/2009 was

decreed  vide  Judgment  dated 23rd  February,  2017 and  decree

dated   2nd   March,  2017  by  the  Ld.  Trial   Court  against   the

Appellant/Opposite Party about the schedule suit land. That   the  
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Learned  Trial  Court  has  passed  a  decree  for  recovery  of  the

vacant  and  khass possession  of  the  suit  premises  by  evicting

the  Appellant/Opposite  Party  and  also  for  recovery  of  arrears

of  rent,  costs  etc.,  which  is  under   challenged  in  T.A Case No.

03 of 2017

9.  Now taking note of the submission of the both sides and

material on record it is crystal clear that the decree and judgment

about the schedule suit land was passed by the Ld. Trial Court in

favour of the petitioner/respondent which proves that the schedule

suit land is belong to the petitioner and thus it  is proved that the

petitioner has succeeded to prove prima facie case in his favour. 

10.        It is alleged by the petitioner that  on  05.11.2018  Monday

morning  the  representative  of  the  Petitioner/Respondent  came

to  know  that  the  Appellant/Opposite  Party  are  digging  out

part  of  suit  land  with  an  intention  to  raise  some  pacca

construction  and  to  install  new  oil  tanks  for  storage  of  oil

over  the  suit land.  

11.         It is further submitted that  the  suit  is  decreed  on  contest

and  the  Appellant/Opposite  Party have  been  directed  to  be

evicted  and the  Petitioner/Respondent  is  entitled  for the  vacant

and  khas  possession  of  the  suit  land. The  Appellant/Opposite

Party   do  not    have  any  legal   right    to   undertake  any

construction  work  on  the  suit  land. It is pointed out that  in

terms  of  the  clause  iii)  of  the  deed  of  lease  i.e.  Ext. 4

clearly  provides  that  the  lessee  will  not  erect  or  permit  to  be

erected  or  built   on  the  demised  premises  any  building  other

the  existing  building and  the  clause iv) of  the  deed  of  lease

i.e.  Ext. 4  clearly  provides  that  the  lessee  will  during  the

terms  of  tenancy  hereby  created  will  have  sole  authority  over

the  demised  building and  structure  which  may  at any  time

during  the  said  term  be  erected  with  due permission  of  the

lessor   together   with   all   routes,   drains,   sewers,   fences

compound  walls  and  all  other  appurtenance to  the demised

building and  structure. That  the  Appellant/Opposite  Party  in
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total  disregard  to  the  judgment  and  decree  of  the  Learned

Trial  Court,  has  undertaken  the  construction  work on  the  suit

land  with  an  intention  to  change  the  nature  and  character  of

the  subject  matter  of  suit. That  the  Appellant/Opposite Party do

not  have  any  legal  right  to  undertake  any  construction  work

on   the   suit   land   and   the   work   undertaken   by  it,   is

infringement  of  the  right,  title, interest  and  possession  of  the

Petitioner/Respondent  in  respect  of  the  suit  land. That if the

Appellant/Opposite   Party   is   not   prohibited/restrained by  an

order  of  injunction  of  this  Learned  Court,  there  is  every

apprehension  that  the  Appellant/Opposite  Party  by  violating

the  right  of  the Petitioner/Respondent shall  be  able  to   change

the  nature   and  character  of  the  subject  matter  of  the  suit.

That  the   illegal   act   of   the  Appellant/Opposite   Party  has

compelled   the   Petitioner/Respondent   to   institute  this

proceeding  under  emergent  and  urgent  situation  and  as  order

of  ex-party  interim  prohibitory  injunction  may  be  pleased  to

protect   the   right   of   the   Petitioner/Respondent.   That   the

balance  of  convenience  is  in  favour  of  granting  injunction  as

there   is   already   contested   decree   in   favour   of   the

Petitioner/Respondent  and  if  the  same  is  not  granted  the

Petitioner/Respondent  will  be  highly  prejudiced  and  there  shall

be   serious  miscarriage  of  justice. That  if  the  injunction  as

prayed   for   is   not   granted   immediately   the

Petitioner/Respondent  will   sufer  irreparable  loss  and  injury

which   can  not  be  compensated  in  terms  of  money. Hence,

the  Petitioner  has   prayed   to   pass   an   order/ad-interim

temporary  injunction  restraining  the  Opposite Party/Appellant

from  raising  any  construction,  altercation,  modification  or  in

any  way  doing  any  act prejudicial  to  the  interest  of  the

Petitioner/Respondent  on  the  suit  land  till  disposal  of  this

appeal.
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12.        But the appellant/opposite party has pointed out that it  is

incorrect to  state  that  the  Opposite  Party  has  no  right   to

make  any  construction  on  the  suit  land  or  there  is  any

prohibition  in  the  Deed  of  Lease  against  that. It  is  submitted

that    the   Lease   itself   was   created   for   the  purpose   of

establishment  of  retail  outlet  of  the  Petroleum  Products  and

the  Opposite  Party  is  entitled  to  install   requisite  tank  etc.

and  for  that  purpose   is  entitled  to  make  any  excavation  in

the  land. The  petitioner  has  not reproduced  clause  III  of  the

Lease  Agreement  correctly  in  its  petition.  It  is  also  submitted

that  the petitioner  has  stated  about  clause  2(III)  and  2(IV)

without  reference  to  the  other  clauses  of  the  said  agreement.

It  is  submitted  that  the  suit  property  let  out  to  the opposite

party  is  only plot  of  land  without  having  any  construction  of

the  petitioner  and  all  the  constructions existing  on  the  suit

land  are  made  by  the  opposite  party only. It  is  also  submitted

that  clause  2(VI)  of  Lease  Agreement  clearly  provides  that

the  opposite party  is  entitled  to  raise  construction  on  the  suit

land  which  could  be purchased  by  the petitioner  at  a  mutually

agreed  value  at  the  time of  vacating  the  suit  land  by  the

opposite party.  It is also  submitted  that  complete  document  of

Exhibit  4  has  not  been  submitted  nor  has  been  filed  with the

petition  under  reply. 

13.       It  is  further submitted that  while making the petition the

petitioner  has  intentionally  withheld  and  concealed  from  the

learned Court another  Deed of Lease(Ex 50) which was  made  for

the  suit  land  which  clearly  provides  in  clause  I  itself  that  the

Lessee  is  entitled  to  erect  any  building  on  the  suit  land.

Clause  G  and  H  of  Exhibit  50  also  clarified  the  same. In

Clause  S G  there  is  an  express  provision  for  addition,  erection

and  alteration  to  the  demised premises  by the  Lessee. That  it

is  submitted  that  the Opposite  Party  is  not  making  any illegal

construction  nor  any  construction  is  proposed  to  be  raised  as

alleged  in  para  4  of  the petition. It  is  submitted  that  to prove

malpractice  and  pilferages  at  the  raid  outlet,  the  Government
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of  India  had  directed  through  a  MOU  dated  24.04.18  to  carry

out  works  of  automation  in  all  retail  outlets  throughout  the

country  within  31st  December  2018  and  as  per the MOU the

Opposite Party  is  bound  to undertake  those  modification  works

to  which  the  petitioner  shall  not  have  any  objection  unless  it

has  got  some  guilty mind.  The  said  act  of  modification  and

automation  is  not  for  the  benefit  of  the  opposite party  but

are   in   the  interest   of   all   the   consumers   of   Petroleum

products. It  is  therefore  in  the  public  interest  that  the  works

of  automation  are  not  hindered  in  any way.

14.         Although both the sides have pointed out about the terms

and condition of the lease agreement but as the appeal is lying

against  the  judgment  and  decree  of  the  suit  land  I  am of  the

considered view that it  would not be relevant to discuss further

about  the agreement.  It  is  apparent  that  an appeal  i.e.  T.A 03/

2017 is pending against the judgment and decree of the suit land.

If in course of the pendency of the appeal the appellant/opposite

party is allowed to construct any building over the suit land then it

will change  the  nature   and  character  of  the  subject  matter  of

the  suit. As there is existing contested decree passed in favour of

the  petitioner/respondent  it  is  natural  that  the   balance   of

convenience  for granting  injunction  is  lying in  favour  of  the

Petitioner/Respondent  and thus if  the  injunction  as  prayed  for

is  not  granted the  Petitioner/Respondent  will  sufer  irreparable

loss  and  injury  which   cannot  be  compensated  in  terms  of

money.  

15.          In the conclusion of my discussion and taking into account of

the all facts and circumstances of the case I am of the considered

view that  if  the  temporary injunction  is  not  granted  to the

Petitioner/Respondent  then he will   be  highly   prejudiced  and

there  shall  be   serious  miscarriage  of  justice. 

16.        Hence,  the  Opposite Party/Appellant  is hereby restrained

from  raising  any  construction,  altercation,  modification  or  in

any  way  doing  any  act prejudicial  to  the  interest  of  the
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Petitioner/Respondent  on  the Schedule suit  land  till  the disposal

of  the  T.A. 03/2017. 

17.           The suit is disposed of on contest without cost. 

18.         Given under my hand and seal of this Court on this the 19 th

day of  December, 2019.  

 

Dictated and corrected by me.

      ( A. Hakim )                     ( A.  Hakim)
        Addl. District Judge-2                  Addl. District Judge-2
                   Tinsukia.                                             Tinsukia

Transcribed  by:

    P.D Phukan(Steno)


