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IN THE COURT OF THE ADDL. DISTRICT &  SESSIONS  JUDGE

CUM SPECIAL JUDGE-2 (FTC) (POCSO) :: :: TINSUKIA

District: Tinsukia

Present: Md. A. Hakim,

Addl. District &  Sessions  Judge

cum Special Judge-2(FTC),

(POCSO)Tinsukia.

POCSO   Case No.  53(T)18

U/s 366 IPC r.w Sec. 6 of POCSO Act

        The State of Assam

             ......................... Complainant.

-Versus -

Sri Kamal  Roy,

S/o- Sri  Bhabesh  Roy,  

R/o-Bhot Pati Baniyasbari, 

P.S-Maynaguri,

District Jalpaiguri(West  Bengal.

                         .......................... Accused

Appearance:

Sri B.L Agarwal

Spl. Public Prosecutor ...............................For the Complainant

Sri  M. K. Singh

Advocate................................................... For the accused.

                                          

Date of Argument:  05.12.2019.

Date of Judgment:  06.12.2019
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J  U  D  G  M  E  N   T

1.       The   prosecution   case  is  in  brief  as  follows  that  on

07.09.2018 the informant had lodged an FIR and alleged that

that   since   5th   September,  2018 his  daughter   had   been

missing.  It is further stated that  from  reliable  source he  came

to  know  that  the  accused  Kamal  Roy of  Banhbari who  was

taking  shelter  in  the house  of  Kiron  Gogoi had  forcibly

kidnapped  his  daughter  from  road and  presently  they  are

hiding  at  Baniyasbari, Nuniabari village, P.S-Maynaguri, in  the

district   of   Jalpaiguri,  West  Bengal.   Therefore  the informant

prays to recover his  daughter and  to  take  legal  action. Hence,

the  case.

2.         Receiving  the FIR,  Tinsukia P.S registered a case no.

1144/18 and investigated the matter and on completion of the

investigation, charge sheet was submitted against the accused

and forwarded to face the trial.   

3.            Upon   receiving   the  record  and  appearance  of the

accused  in  this  court  and  upon  hearing  both  sides  and

considering the materials on record charge  u/s 366 IPC r.w Sec.

6 of POCSO ACT  has  been framed, particulars of which on being

read over and explained the accused has pleaded not guilty and

claimed to be tried.

4.          During     trial,    prosecution   examined   Eight (8)

witnesses. The  accused is examined  u/s 313 Cr.P.C as material

ingredients of offence is found against the accused. The accused

did  not adduce evidence in his defense.     

5.            I have  heard argument put forth by the ld. Counsel for

both  the  sides  as  well  as  gone  through  the  entire  materials

available on record.
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6. POINT FOR DETERMINATION :-

(i)  Whether  the  accused  on  05.09.2014  at   7:20  A.M

when the   victim  girl   went   to   her   school   at

Bansbari Gaon,  under Borguri  P.S in  the  district of

Tinsukia  kidnapped  or   abducted  the   victim   girl

with intent that she may be compelled, to marry you

against her will, or in order  that she will be forced or

seduced to illicit intercourse, and thereby committed

an offence punishable u/s. 366 IPC?  

(ii) Whether  the  accused  had  committed penetrative

sexual assault upon  the  victim girl( daughter   of

the   informant)and  thereby  committed  an  offence

punishable U/s.  6  of  POCSO ACT  and  within  the

cognizance of this Court. 

DISCUSSION, DECISION AND REASONS THEREOF:

7.              P.W.1,   Sri  Karna  Kanta  Sonowal   has   deposed  that

the   victim  is  his daughter.  She  is  now  Eighteen & half

years. He   has  seen  the  accused  after  the  incident. He had

lodged   ejahar   on   5th   September,  2018   that  his

daughter(victim)  is  missing  and also  stated  that  he  has

come  to  reliable  sources  that  the  accused  had   kidnapped

the  victim  and  had  taken her  to Jalpaiguri. After  3-4  days

the  victim  was  recovered  from  Mainaguri  under Jalpaiguri. He

had  accompanied  the  police   to  Jalpaiguri.  After  recovery,

his  daughter  had  told  that  she  was  forcibly  taken  by  the

accused. His  daughter  also  told  him that  his  daughter  had

been  pregnant  from  the  side  of  the  accused.  After  recovery

his   daughter  was  sent  to  hospital  for  medical  examination

and    was   also    produced   before   the   magistrate   for

recording  her   statement. Ext. 1 is  the  Ejahar,  Ext. 1(1)  is  his
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signature.  

8.            In  cross-examination  PW.1 has  stated  that   On  the

day   of  reporting  incident  before  the  Tinsukia  police  the

age  of  his daughter  was   18  years  4  days. When  and  how

the  accused took  his  daughter,  he  has  not  seen  the  same.

He has  not  stated  before  the  police  that  after  recovery  of

his daughter he  asked  her  about  the  incident  and  she  told

him  that  she  was  forcibly  taken  by  the  accused  and she

was   pregnant  of   3  months  from  the  side  of  the  accused. 

9.              He   denies   the   suggestion  that he  came  to  know

about  the  incident  from  one   Sri  Kiron  Gogoi.  He  was   not

in  the  knowledge  that  whether  his daughter  had  love  affairs

with  the  accused  or  not.  Before  05.09.18 he never  met  the

accused  and  saw his  daughter  in  the  company  of  the

accused. He  never   saw  the  accused  had   visiting  terms  in

his  house  with  his  daughter. His daughter always  used  to

study  by  residing  in  his house. His daughter is  a  student  of

Tinsukia  college. His daughter was never  abducted  by  this

accused  before  the   date  of  alleged  incident. As  and  when

his daughter went  outside   the  house,  informed  him  about

the  place. In his house  the  female  friend  of  his daughter

used  to  visit. He does  not  know what  the  statement  made

by  his  daughter   before   the   magistrate.  He   denies   the

suggestion  that  his  daughter  was  not  kidnapped  by  the

accused  and  no  any  sexual act  was  committed  upon  her  by

the  accused  and  only  upon  suspicion  he  lodged  this  FIR

before this  police  station.          

10.     P.W.2, the  victim has  deposed  that  she  knows  the

accused.  On  Teacher's  Day  during   last  she  had  eloped

with the  accused  at  her own  will.  She had   love   affairs  with

the  accused  since   two last  years.  She was  recovered  by

the  police  from  Siliguri in  presence  of  her  father. Prior  to
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that  she  stayed  with  the  accused at  his  house  at  Bhutpati

Baniabari  Gaon  under  district  Jalpaiguri  for  about  2-3  days.

After  her  recovery she  was  sent  for  medical examination

and   also  produced  before  the  Magistrate  for  recording  her

statement  U/s. 164 Cr.P.C.  She was  not  pregnant  at  the  time

of  medical  examination.  If in  her medical  report she  was

shown  to  be  pregnant,  then  it  was   managed. Ext. 2  is  her

statement  made  before  the  Magistrate,  Ext.  2(1)  is  her

signature. She did  not deliver  any  issue  after  her recovery.

Nor  she ever   aborted. 

11.   In   cross-examination   PW.2  has   stated   that   the

accused   never   kidnapped  her or  did  any  sexual  act  with

her  and  still  he  has  love  affairs  with  the  accused. Her

father  does  not  like  the  accused  as  she  had  love relation

with  him. Her father   had  lodged  false  case  against  the

accused. She has  no  grievances  against  the  accused.

12.    P.W.3 Smt. Binita  Sonowal has  deposed  that victim  is

her daughter.  She has  brought  the  birth  certificate  of  the

victim. M. Ext. 1 (Proved  in  original)  is  her  birth  certificate. As

per  M. Ext. 1  her  date  of  birth  is  01.09.2000. She  knows

the  accused  since  after  the  incident. Her daughter  has  been

missing  on 5th  September,  2018.   Thereafter   her husband

lodged   the   ejahar.  After   2-3   days   her  daughter    was

recovered  from  Siliguri.  On  being  asked  her  daughter  had

told  her  that  she  had  eloped  with  the  accused  on  her  own

will.   Her   daughter   also   told   her  that    since   she   was

pregnant  from  the  side  of  the  accused, so  out of  fear she

eloped  with  the  accused. After  recovery   of  her  daughter she

has  taken   her  daughter   to   Dibrugarh   and    there    her

pregnancy  was  terminated.    

13.    In  cross-examination  PW.3 has  stated  that  she  has

never  handed  the  birth  certificate  to  the  concerned  I.O  of
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this  case. 

14.     She  denies  the  suggestion  that "her  daughter  also

told  her that   since  she  was  pregnant  from  the  side  of  the

accused, so  out of  fear she  eloped  with  the  accused. After

recovery   of her  daughter  she has  taken  her daughter  to

Dibrugarh  and   there   her  pregnancy  was  terminated". The

accused  never  visited  her  house  to  meet  her  daughter. She

never  saw  the  accused  in  the  company  of  her  daughter.

She  denies  the  suggestion  that her husband  did  not  lodge

this  false  case.  She  never  seen the  accused  to  commit  any

sexual  act  with  her daughter. She   also  did  not  see  the

accused  kidnapping  her  daughter.  

15.      P.W.4 Sri Kiron  Chandra  Gogoi   has  deposed  that  he

knows the  accused  1 ½ year  prior to  the incident.  He  was

working  in his  house  as  a  carpenter. He  also  knows  the

victim  girl  who  resided  near  his  house. On  05.09.18  in  the

morning  at  about  5 AM,  he saw  that  the accused  was  taking

bath   in  a  tubewell  and  on  being  asked  he  told him  that

he  was  going  to  Makum  to  join  a  new  job and that  his

pending  work will  be  done  on  next  day. The  same  day  in

the   night   the   parents   of   the  victim  alongwith    other

relatives  came   to  his   house   and   asked   him  about

whereabout  of  the  accused. He  replied  that  the  accused

had  gone  to  Makum. They  also  asked him the  phone  number

of   the  accused and he furnished  the  number.   From  the

conversation  with  the persons he came  to  know  that  the

victim  was  kidnapped  by  the  accused.  

16.     The  cross-examination  of  this  witness  is  declined

by  the  defence.

17.      P.W.5, Smt. Kunjamoni  Gogoi has deposed  that  she

knows  the  accused  1 year  prior to  the incident.  He  was
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working  in  their house  as  carpenter. She  also  knows  the

victim  girl  who  resided  near their house. The  incident  took

place  nearly  one  and  half  year  back  and  as  the mother  of

the  victim  came  to  their  house  and  asked  her to give  the

phone  number  of  the  accused. Accordingly,  she furnished  the

number. During  conversation, she  came  to  know  that  the

victim  was  kidnapped  by  the  accused. She  came  to  know

that  after  4 or  5  days  the  victim  was  recovered. 

18.    In  cross-examination PW.5 has  deposed that she did

not  witness   the  incident  of    kidnapping  by  the  accused.

She  has  no   personal   knowledge   regarding   the    alleged

incident.

19.    P.W.6, Sri  Bhairab Sonowal  has  deposed  that   he

knows  the victim  and her   father.  He does  not know  the

accused.  The incident  took place nearly one year  back. One of

his Raj Jyoti Saikia in  the  night  told  his  that  the  victim  was

missing when she  had  gone  to  school  but  did  not  return.

Later on,  he  came  to know  that  the  victim  had eloped with

one   carpenter  boy who  has  been  residing  near  the  house

of the  victim.  Later on,  he came  to know that  the  victim  was

recovered  by  the police  from West  Bengal. 

20.      The  cross-examination  of  this  witness  is  declined

by  the  defence.

21.      PW.7, Dr. Nitamoni  Khandait  has  deposed  that  on

12.09.18  she was  working  as M. & H.O-1 at Tinsukia  Civil

Hospital. On  that  day  at  about 11:40 PM   she examined  the

victim in  connection  with  Tinsukia  PS  1144/18  U/s.  Sec. 366

of IPC. She  was  brought  and  identified  by  WPC  Dalimi

Rajwar  and  her   father  Karna Kanta  Sonowal.   She  was

examined  in  presence  of WPC  Dalimi  Rajwar.    
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The  victim during her  examination gave the  history  that  she  

had      eloped  with  a  boy  one  week  back.                     

          On  examination  he  found  as  follows :

She  was  well  oriented  with  space  and  time.

Total  number of   teeth – 30 , all  permanent.

Her  genital  parts   could  not  be  examined  as she  refused  to

give  consent.  

She  was   referred  for  her  USG  to  ascertain  Bita  HCG  which

was   found  positive  and USG revealed  that  she  was  having

a  pregnancy  of 17 weeks  5  days. 

 As  per  Radiological  examination  her  age  is   found  between

19  to 22 years.   

Opinion :-  As  per the   dental  and  radiological examination

the  age  of  the  victim  is  between  19  to  22 years. 

Ext. 3  is  the  Medical  report,  Ext. 3(1)  is  her  signature.

Ext. 4 is  the Radiological  report with X-ray  plate.

Ext. 5  is USG  Report  with  images.

Ext. 6  is  the   report of  the  Laboratory on  examination of

Urine. 

 
22.    In  Cross-examination  the  PW. 7  has  deposed  that

she  is  not   an  expert  in Genealogy.  Ext. 3 i.e.  the  Medical

report  was  issued  by  her on 12.09.18  and date of  issuance

of  Ext. 5  is  13.09.18  from Life  Line  Diagnostic  Clinic  &

Hospital and  this  is  USG Report. She  denies  the  suggestion

that  she did not examine the  victim on  12.09.18 and  issued

the  report  on  13.09.18. 

23.     P.W.8, Sri Babu  Singh (Inspector)  has deposed  that  on

07.09.18   he  was  working  as I/C, Hijuguri  TOP under  Tinsukia

Police  Station. On  that  day, Sri  Karna  Kanta  Sonowal   came

to  the  out post  and  lodged  a  written   ejahar  stating  that

his  daughter(victim) was  kidnapped  by   the  accused Kamal

Rai   on   05.09.18  and   that  they   had   taken   shelter   at
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Baniabari Nuniabari  under Mainaguri  police  station,  District

Jalpaiguri. On  receipt  of  the  Ejahar  he recorded  vide  GDE

no. 113/18  dated  07.09.18  and  forwarded  the  same  to

Tinsukia  police  station  for  registering  a  case  and took  up

the   investigation.  There  upon  OC, Tinsukia P.S  registered

Tinsukia  P.S   1144/18   U/s.  366  IPC   and   allowed   him  to

continue  the  investigation. Ext. 1 is  the  said  ejahar,  Ext. 1(2)

is  his signature  with  endorsement. Ext. 1(3) is  the signature

with  endorsement  of  Inspector Sri Dipak  Tamuli, the  then  OC,

Tinsukia police  station. He   is  conversant  with   his  signature.

On  taking  the  charge  of  investigation  he  recorded  the

statement  of  Sri Karna  Kanta  Sonowal  at  the  Out Post  itself

and   then  proceeded  to   the   house   of   the   complainant

situated  at Banhbari  Gaon,  Tinsukia and  there  he  has  drawn

a  sketch  map. He does  not  find  the  sketch  map  in  the

record  today.  However  he  had  forwarded   the   sketch  map

alongwith  the  charge-sheet.

24.     Thereafter he recorded  the  statement  of  Smt.  Binita

Sonowal, Sri  Kiron  Gogoi,  Sri  Bhairab  Sonowal, Smt. Prayashi

Shonowal  and  Smt.  Kunjamoni   Gogoi   at   the   place   of

occurrence.  Thereafter  he seized  the birth certificate  of the

victim  on  being produced  by  the  informant  vide  Ext. 7  is

the   Seizure-list,   Ext.  7(1)  is  his  signature. In  the  birth

certificate,   the   DOB   of   the   victim   is   mentioned   as

01.09.2000.  Thereafter  he  went   to   West   Bengal   and

recovered  the  victim on 10.09.18  from village Baniarbari under

Mainaguri  P.S from  the  house  of  the  accused. The  accused

was  also  present  in  the  house  and  he  brought  both  of

them to   Tinsukia  on 11.09.18.  Thereafter   he recorded  the

statement  of  the  victim. In  the  meantime  he  had produced

the  accused  before  C.J.M, Jalpaiguri on  10.09.18 and obtained

transit  remand  from  the  C.J.M, Jalpaiguri  to  bring  him  to

Tinsukia. On 12.09.18  he sent  the  victim  to  Tinsukia  Civil
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Hospital for  her   medical  examination  and  forwarded  her  to

court  on  13.09.18  for  recording  her  statement  U/s. 164

Cr.P.C.  Thereafter on  finding  the  materials  of   offence  under

POCSO  Act  he made  a prayer  to  the  court  on  17.09.18  to

add  section  6 of   POCSO  Act.  Thereafter he collected  the

medical   report   of   the   victim  and   copy  of   164 Cr.P.C

statement   and   after   finding   sufficient   materials   he

submitted charge-sheet  on 23.10.18  against  the  accused  U/s.

366 IPC  r.w  Sec. 6 of  POCSO  Act. Ext. 8  is  the  said  charge-

sheet,  Ext. 8(1)   is  his  signature. 

25.      In  cross-examination  the  PW.8  has  stated that the

POCSO  Act  came  into  force  in  the year  2012. The  incident

took  place  on 05.09.18. At the  time of  incident  the  victim

was  18 years  4  days.  During  recording  the  statement  of

the   victim  she  has  given  her  age  as  18 years. As  per

medical   report,  the  age  of  the  victim  was  between   19 to

22 years. He had  examined  seven  witnesses  in  this  case.

None  of   the  witnesses  made  any   statement  regarding

sexual  assault  by  the  accused  upon  the  victim. Except  the

victim,  there  is  no  any  eye  witnesses of  the  incident. The

victim  did  not  state  before  him that   she  was   forcibly

kidnapped.  The  victim  did  not make  statement  U/s.  161

Cr.P.C   that   she   was   made  pregnant   by   the   accused.

Pregnancy  Test  is also done at  Tinsukia  Civil  Hospital. The

victim  was  escorted  to  the  hospital by WPC  Dalimi  Rajwar.

He did  not  forward  the   victim for  medical  examination  to

any  other  hospital than  Civil  Hospital. He  did not forward  the

victim  to  any  other  hospital. The  witness   further  states  that

he  had  forwarded  the  victim  to  Life  Line  Diagnostic  Clinic

&  Hospital   at   Tinsukia. However,  there  is  no  forwarding

report and  the  name of person  who   escorted  her  to  the

said  hospital.  There  is  no mention  in  diary  as  to  who

escorted  the  victim  apart  from  the  WPC. Since  07.09.18  to
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23.10.18 he  did   not   collect   any   other   material   as   an

evidence  of  sexual  assault  on  the  victim. 

26.     He  denies  the  suggestion  that without  collecting

any  material  U/s. 366 IPC  or  U/s. 6 of  POCSO  Act he has

submitted   charge-sheet   against   the   accused.  He  had

collected the medical report  on 17.09.18.

27.      With  regard  to  the  point  for   determination  Ld.

counsel for the defense has pointed out that the prosecution has

failed to prove the material  ingredients  of  offence U/s. 366 IPC

and  U/s.  6 POCSO Act. It  is  pointed  out  that  the  victim  girl

herself   has   not   alleged   anything   against   the   accused

person. Apart  from   this  the  PW.1,  father  of  the  victim  girl

has  stated  in  course  of  his  cross-examination  that  on the

day of  the  reporting  of  the  incident before  the  Tinsukia

Police,  the  age  of  his  daughter (victim girl)  was  18 years  4

days  which  indicates  that  on  the  date of  alleged  incident

the  victim  girl  was  major. Hence the offence u/s 6 of POCSO

Act does not attract.  It  is  further  pointed  out  that  although

the M.O i.e.   PW.7  has  stated that   the  victim  girl   was

pregnant  at  the  time  of her  medical  examination  but it  is

opined  that  the  age of  the  victim  girl  was   between  19 to

22 years. From  this  evidence  it  can  also  be  presumed  that

although  the  victim   girl  was  pregnant  but she  was  major

at  that  time. In  view  of  this  facts  and  circumstances   the

ld. defence  counsel  has   prayed to acquit the accused and set

him at liberty. 

28.    In  reply  Ld. P.P has also fairly submitted that the victim

girl  has  not  alleged  anything  against  the  accused  person

and  prays  to pass  the order  in  accordance  with  law. 

 
29.   Upon   hearing  both  sides,  I   have   gone  through  the

material evidence  on  record. At  the  very  outset I  have  gone
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through   the   medical    evidence   of   PW.7.  The  PW.7,  Dr.

Ritamoni Khandait  has  stated  that  she  examined  the  victim

girl on  12.09.18 and  found  her  pregnant of  about  17  weeks

and  5  days. But  she  has opined  that  as  per   radiological

examination  the  age  of  the  victim was  found  in   between

19  to  22 years. The  PW.1,  the  father  of  the  victim  girl  has

deposed  that  on  the  day  of  the  incident,  the  age  of  the

victim  girl  was  about  18 years  and  4  days. Although  the

medical  evidence  and PW 1 have deposed that  victim  girl  was

pregnant at the time of the alleged incident but  the PW.2,i.e.

victim  girl  has  not  corroborated the deposition of the PW 1 &

PW 7. Hence the authenticity of the pregnancy of the PW 3 cast

a doubt. 

30.  The  PW.  2,  victim   girl  has   stated  in   her   cross-

examination  deposed   that the accused never   kidnapped  her

nor  did  any  sexual  act  with  her.  Her father had  lodged a

false  case  against  the  accused. In view of the deposition of

the victim girl and considering the age of the victim girl at the

time  of  the  alleged  incident  it  cast  a  doubt  about  the

authenticity of the allegation. 

31.     In  view  of  the  above  discussion  and  considering all

facts  and  circumstances  and  considering  the   fact  that   the

victim  herself  has not  deposed  anything  against  the  accused

person  and her  age    at  the  time  of  alleged  occurrence, I

am  of  the  considered  opinion  that  the  prosecution  has

failed  to  prove  the  alleged  offence  against  the  accused  U/s.

366  IPC  r.w.  Sec.  6  Of  POCSO  Act  beyond   all   reasonable

doubts. Hence, the accused person namely 1) Sri Kamal  Roy is

acquitted and set at liberty.   

32.    The  Prosecution  is   directed  to  dispose  of the  seized

material if  any  in accordance  with  law.
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33.     As there is no proof of sexual assault on the victim girl I

am not inclined to allow victim compensation to the victim girl

as per S. 357 A Cr.P.C.

34.  Send  a  copy  of  the  Judgment  to  the  Deputy

Commissioner of Tinsukia.

35.     The case is disposed of herewith. 

36.     Given  under my hand and seal of this court on this the

06th  day of  December, 2019.

 
           Dictated & corrected by me: 

                       

           

              (A. Hakim),                                              ( A. Hakim),
District &  Sessions  Judge                   District &  Sessions  Judge
cum Special Judge-2(FTC),                    cum Special Judge-2(FTC),

     (POCSO)Tinsukia.                                       (POCSO)Tinsukia.
                          

                    

      Transcribed by :

   P.D Phukan, (Steno)  
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                                         A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

 P.W.1,  Sri   Karna  Kanta  Sonowal,

 P.W.2,   Victim girl(X),

 PW.3,   Smt. Binita  Sonowal,

 PW.4,   Sri  Kiron  Chandra  Gogoi,

 PW.5,   Smt. Kunjamoni  Gogoi, 

 P.W.6,  Sri Bhairab  Sonowal, 

 P.W.7,  Dr. Nitamoni  Khandait,

 P.W.8, Sri  Babu  Singh(Inspector)

 

PROSECUTION DOCUMENTS :

Ext. 1, is the Ejahar,      

Ext. 2 is the   Statement  of  the  victim girl U/s. 164  Cr.P.C, 

Ext. 3  is  the  Medical report,

Ext. 4  is  the Radiological  report with  X-ray  plate, 

Ext. 5  is  the  USG  Report  with images,

Ext. 6  is  the  Report  of  Laboratory on  examination of Urine,

Ext. 7  is  the Seizure-list, 

Ext. 8  s  the  Charge-sheet. 

Material Ext. 1  is  the Birth  certificate  of  the  victim girl,

 

 

                             ( A. Hakim),
                          District &  Sessions  Judge
                          cum Special Judge-2(FTC),
                                         (POCSO)Tinsukia.


