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HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2(FTC),

TINSUKIA

District         : Tinsukia

Present : Md.  A.  Hakim,
Addl. District Judge-2,
Tinsukia.

Title Suit (M) Case No. 159 of 2018

On Monday, the  16th day of  December, 2019

         
         Sri  Suman  Jaiswal (aged about  31 yrs),

                              S/o. Sri  Asharfi  Prasad  Jaiswal, 

R/o. New  Development, Jyoti  Nagar,

P.O  & P.S Tinsukia,                               

                              Dist. - Tinsukia, (Assam)

                              Mobile  contact No.   9954231194

                                 ...........................Petitioner
                 

-Versus-

   1)  Smt.  Sanjana  Jaiswal(wife  of  the  Petitioner),

                            W/o. Sri Suman  Jaiswal,

        D/o.  Late  Hari  Kishore  Jaiswal,

   2)  Sri  Santosh  Choudhury (maternal  uncle  in law  of

        petitioner),

                  S/o.  Sri  Kanhai  Choudhury,  

   3)  Smt.  Seema  Dev(mother   in  law  of  the  

                   petitioner)   

                             W/o.  Late  Harikishore  Haiswal,

          All  are  R.O  New  Development,  Jyoti  Nagar,

         P.O  & P.S Tinsukia,                               

                             Dist. - Tinsukia, (Assam)

         (M) No. 8447347952

                                                                  ….................Respondents.
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This suit coming on for final hearing on 22/11/19 in  the

presence of :  

  For the Petitioner   :  Sri M. K  Singh, Advocate.   

            For the Respondents: None  Appeared.

And having stood for consideration to this day the Court

delivered the following Judgment. 

J  U  D  G  M  E  N  T

     

1.      This  is   a  suit  for  Restitution of  Conjugal  Rights under

section  9 of the  Hindu  Marriage  Act, 1955 praying  grant of a

Restitution of  Conjugal  Rights between  the  petitioner namely,

Smt.  Suman  Jaiswal and   the respondent no. 1, Smt.  Sanjana

Jaiswal.   

2.       It is pertinent to mention here that on receipt of the notice

steps were  taken on behalf  of  the  respondents/opposite parties

but later they have failed to turn up before the court  and has  not

filed their written statements/objections  against  the  case  of  the

petitioner. Hence, in view of the absence of the respondents,  the

case proceeds ex-parte against them.

3.        Upon   hearing   the  Ld.  Counsel  for  the  petitioner I have

gone through the petition of  the petitioner and the affidavit-in-

evidence.

4.      From the petition of  the petitioner  it  is  revealed that the

petitioner and respondent are resident of  their locality as shown

in  the cause title within the jurisdiction of the Hon'ble  Court and

the  Respondent no. 1 is the wife of the Petitioner,  Respondent

No. 2 &  3  are the  in-laws  of  the Petitioner.  That  the  marriage

between   both   the   parties   were   arranged/fixed   and
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accordingly, the  petitioner  and  the  Respondent  No. 1  entered

into  a  lawful  wedlock  on  06-05-2013  at Pipara  Kothi  village,

Dist.  Motihari,   Bihar  by   performing  their  respective  social

rituals  at  their  respective  homes  according  to  Hindu  vedic

rites.  That   after   the   solemnization   of   the   marriage   the

petitioner  took  the  respondent  No. 1  at  his  residence  at

Tinsukia(abovementioned)   and   both   of   them   stayed   as

husband  and  wife  and  lead  their  conjugal  life  at  Jyoti  Nagar,

Napukhuri, Tinsukia within  the  District  of  Tinsukia,  Assam.  

5.         That   since   after   two   and  half months  of  the  marriage,

the Respondent no. 1  started  quarreling  with  the  petitioner,

and  she  always  started  to  pressurize  the  petitioner  to  settle

at  Delhi  as  she  has  passed  her  teenage  inside  the  Delhi

State,  and  her  father is  settled  in  Delhi,  so  she has  a  dream

to  settle in  Delhi  after  marriage,  and  thereafter  she  alongwith

her  family  members  started  to  harass  the Petitioner  mentally

and physically  for  shifting  at  Delhi  from  Tinsukia, Assam  and

the  respondent  no. 1  started  to  act  her  abnormal  behaves.

Later  on  in  the year  2013,  the  father  of  Respondent no. 1

arrived  at  Tinsukia  from  Delhi,  and took  the  respondent no. 1

to  his  own  settled place  Delhi  for  making  her  understand

about  the  peaceful  matrimonial  life. After  the  expiry  of  two

years,  petitioner  went  to  Delhi, and  anyhow  respondent agree

to  come  back  with  her,  and  accordingly,  she came  back  with

the petitioner  from  Delhi  and  again  started  leading  conjugal

life.  On  16.10.2016,   both   the  petitioner   and   Respondent

blessed  with  a  male  child  named  as "Wansh  Jaiswal"  who  is

presently  aged  about  2 years  2 months,  and  thereafter  during

conjugal life,  again  both  the  parties  blessed  with  another

male  child  namely "Arsh  Jaiswal"  aged  about 8  months  only.

That  since  the  month  of  March, 2018,  each  and  everything

regarding  the  conjugal  life  was  going  very peacefully,  but  on

22.04.2018,  the petitioner  suddenly  felt  ill  in  his  stomach, and

admitted   in   Swastik   Hospital,  Nawpokhari,  Tinsukia   for

treatment  and  treated  there  for  one  month,  but  not  get  any
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relief  there,  thereafter  when  the  petitioner  did  not  get  relief

from  his  ailments,  then  again  the  petitioner  treated  himself

at   Aziz   Hospital,   Dibrugarh  and   the   concern   doctors

conducted  an operation  of  the  petitioner  for  his  ailments,  and

finally  doctors opined  that  the  petitioner is  suffering  from

"cancer" disease, having  heard  this,  as  per  the  advice  of  the

concerned  doctors,  the  petitioner  moved  at  TATA  MEMORIAL

HOSPITAL,  MUMBAI  for  his  better  treatment    of  his  friend

namely,   Shivbalak   Sharma   of   Hawpokhari,  Jyoti  Nagar,

Tinsukia,  where  the  petitioner  admitted  for  four  months,  and

after operation  of  cancer, "Kemu  medicine" has  been  provided

by  the  concerned  doctors  for  petitioner's  survival,  and  during

this  time,  the  respondents  never  co-operated  fully  with  the

petitioner,  with  a  fear  that  this  disease  may  be  spread  in

the  body  of  Respondent no. 1  and  her  children,  but  on  that

moment  nothing  was shocking   for  the petitioner. And  after

taking  treatment, on  18.08.2018,  the  petitioner  returned  back

to  his  home  from  Mumbai  to  Tinsukia  with his  friend  namely

Shivbalak  Sharma. 

6.      That  after  returning   from   Mumbai   to   Tinsukia,   the

petitioner  noticed  that  his  wife  i.e  the  Respondent  No. 1  is

avoiding  his  company  and  residing  separately  in  another

room  due  to  cancer  disease. On 20.08.2018,  the  Respondent

no. 1 stated  the  petitioner  that  she  has  decided  to  live

separately   and   she   will   not   perform   any   act,  marital

obligations,  with  the petitioner  as  petitioner  is  suffering  from

"Cancer"  and  the  cancer virus  may  affect her  and  her minor

children.   For  the  smooth running  of   matrimonial   life,   on

24.08.2018, the  petitioner  has  arranged  a  rented  quarter  for

her  in  the  same  locality  and  thereafter  the  Respondent no. 1

took  all  her  stridhan    articles  to  her  rented  home,  and  one

minor  child namely "Arsh  Jaiswal"  leaving  her  minor  another

son  namely  "Wansh  Jaiswal"  in  the  control  and  custody  of

petitioner and  his other  family  members,  and  started  to live

separately  from  matrimonial  home.  Many  persons  of  locality
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made  her understand  for  her  this  activity  but  in  vain. The

petitioner  voluntarily  started  to provide  her  five  thousand

rupees  per  month  for  her  and  her  minor  child's  fooding

expenses  except  other  monetary  relief  for  the  day  to  day

affairs  of  respondent  no. 1 and  minor  child.  That  due  to

separate  residing  of  Respondent  No. 1,  many  persons  of

locality  started  taunting  her  that  she  has  left  the  company

of  her  husband  at this  stage,  when  her  husband  is  suffering

from  cancer  ailments  and  a  member  of  this  world  for  a

limited  period,  then  the  respondent  no. 1  started  to  make

false   and   fabricated   story   of   torture  upon   her   by  the

petitioner  in  the  presence  of  neighbours,  and  even hearing all

this  allegations,  anyhow  the  petitioner  was  tolerating  all

these  acts  of  the  Respondent no. 1  with  a  hope  that  one  day

true  sense  will  be  come  in  the  mind  of  the  Respondent  No.

1. That  after  the  expiry  of  week  after  week,  the  Respondent

no. 1 started  to  demand  more  and  more  money  for  her

luxurious  lifestyle.  But   due   to   treatment   of   cancer,   the

Petitioner   was   totally  unable   to   fulfill   her   extraordinary

demands  of  money,  even  he  has  continued  to  pay  rupees

five  thousand  per  month  including  other  expenses for  her

and  minor  child.

7.       That  due  to mental  and  physical  torture  caused  by  the

Respondent  no. 1  for  the demand  of  more  and  more  money

upon   the   instigation   of   other   Respondents   from   the

Petitioner,  on  06.12.2018,  the  petitioner  lodged  a  written

complaint  for  the  settlement  of  his  conjugal  life,  before  the

Tinsukia   Mahila   Samity,   Tinsukia,   and   thereafter   on

11.12.2018  &  12.12.2018,   a   meeting  was   held   for   the

conciliation  of  differences  between  the  wife  and  husband,  in

the  presence   of   neighbours   and   Mahila   Samity  Members,

where  the   Respondent  no.  1   in   collusion  with   other

Respondents,  specifically  denied  to  lead  conjugal  life  with  the

petitioner,  and  she  told  the  petitioner that  before petitioner's

death,  she  required  a  divorce  alongwith  all the  properties
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standing  in   the  name  of   petitioner.  The  neighbours  and

Mahila  Samity members  tried  their  level  best to remove  such

type  of  mind  set  up  of  Respondent  no. 1  but  all  in  vain  and

Respondent   no.  1   torn   the   written   resolution   letter   of

meetings  in  the presence  of  all  the  available  persons. That  it

is   necessary  to   mention  here  that   after   the  failure   of

meeting  regarding  the  conciliation  of  matter, the  Respondent

no.  1   and  Respondent  No.  2   always  used  to   abuse  the

petitioner  and  harassed  him  for  the  want  of  more  and  more

money,  and properties  standing  in  his  name.  Finding  no other

option,  the  petitioner  appeared  before  your  Honour's   court

to  seek  relief  and  justice. 

8.      That   till   today the  Respondent  no. 1 is staying  in  her

separate   home with   one   minor   child,   although  repeated

request  by  the petitioner  for  come  back. Accordingly,  the

petitioner  tried  his  level  best  to  restitute  his  marital  life,  but

all in  vain. The  Respondent  No. 1  has  withdrawn  from  the

society  herself  and  the  withdrawal  has  been  made  without

reasonable   excuse,   without   having   sufficient   reasonable

grounds.  That   many   times,   the   family   members   &

relatives/well-wishers  of  petitioner  visited  the  Respondent's

house,   to   make  understood   her   to   lead   a   peaceful

matrimonial   life   with   Petitioner   but   she   totally   refused.

Moreover   she   and   other   Respondents   threatened   the

petitioner  if  he  request  her/Respondent No. 1  timed  and  again

without  fulfilling  her  desire,  she  will   lodge  a  false  and

fabricated  case  against  the  petitioner  and  his  whole  family,

to  compel  him  to  abide  by  her  each  and  every  conditions

what  she  desires. That  the  petitioner  is  ready  and  willing  to

take  back  the petitioner  No. 1 and  the  child,  and  willing  to

forget  and  forgive  all  that  had  happened  and  is  desirous  of

having   the   consortium   of   the   Respondent  No.  1.   The

petitioner  and  Respondent No. 1  are  closely  related  and  they

have  future  status  for  their  child  and  happiness  of  life   and

for  the  newly  born  baby. The  petitioner  is  also  anxious  to
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uphold  the  dignity  and  reputation  of  the  family  of  both  the

parties. That  the  children  of the Petitioner  and  the  Respondent

No. 1  are  still minor  and  hence  requires  the  nourishment  and

protection  from  their parents   and  for  the  smooth  running  of

the  family  and  for  the  future  of  the minor  children,  the

conjugal  life  of  the petitioner  and  the  Respondent  No. 1  is

required  to  be  restituted  and  the  petitioner  is  ready  to  keep

the  Respondent  No. 1  with  him and  shall  provide  all   the

necessary  facilities  to  her  but  the  Respondent  No. 1  refused

the  offer  of  the Petitioner. That  till  date,  the  petitioner  has

very  much  love  and  affection  for  the  Respondent  No. 1,  but

the  Respondent  continuously  harassed  the  petitioner  by her

activities,  also  did  not  hear  the  petitioner's  any  word  at  a

stage  when  the  petitioner  is  suffering  from  cancer. 

9.        That the Petitioner  and  the  Respondent  No. 1  were  very

much  loyal  to  each  other  and  there  is  no  reason  have ever

arisen   to   be   separated   only   at   the  instance   of   the

wife/Respondent No. 1  the  reason  best  known  to  her  without

caring  for  the  future  life  of  the  minor  children  who  is  at

mercy   of   their   parent   and   unless   the   conjugal   life   is

restituted  whole  family  will  be  ruined. That  due  to  such  ego

of  Respondents,  and  not  understanding  the  nature  of  cancer

disease,  the  future of  the  children  may  be  affected  and  this

environment will  damage  their  life  and  childhood. That  it  is

worthwhile  to  mention  here  that  the petitioner  has  made  his

all  endeavors  to  bring  the  attention  of  his  wife  with  the  help

of  some  well-wishers  and  a  process  of  negotiation  have

repeatedly  been  done  but  all  the  attempts  were  useless. That

the  Respondent/wife  has  without  reasonable  excuse  withdrawn

from  the  society  of  her  husband  which  is  required  to  be

protected  by  the  legal   authority. That   the  above  named

petitioner  begs  to  state  that  the  essence  of  marriage  is  a

sharing  of  common  life,  a  sharing  of  all  the  happiness  that

life  has to  offer  and all  the  misery  that  has  to  be  faced  in

life,  and  experience  of  the  joy  that  comes  from  enjoying,  in
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common,  things  of  the  matter  and  of  the  spirit  and  from

showing  love  and  affection  no  one's  offspring. Living  together

is  a  symbol  of  such  sharing  in  all  its   aspects. Living  apart  is

a  symbol   indicating  the  negation  of   such  sharing.  It   is

indicative  of   a  disruption  of   the  essence  of   marriage "

breakdown"  and  if  it  continues  for  a  fairly  long  period,  it

would   indicate   destruction   of   the   essence  of   marriage"

irretrievable  breakdown",  so  the  petitioner  prays  before  the

Court  to protect  it  by  the  legal  authority.

10.        That  the  cause  of  action  of  this  case  has  been  arisen

on 06.05.2013 i.e the date  of  marriage,  and  on  24.10.2018 i.e

the  date,  when  the  Respondent  finally  left  the  house of  the

petitioner to  live  separately  and  on  11.12.2018,  & 12.12.2018

when  the  meeting  for  cancellation  of  subject  matter was held,

and many other dates on which the respondents meted mental

and physical harassment upon the petitioner. That  there  is  no

collusion  between  the Petitioner and  the  Respondents  and  the

present petition  has  been  filed  bonafide  and  in  the interest  of

justice. 

11.       The  Petitioner  has   annexed  all the entire  copy  of   his

Medical  treatment  documents for  kind  perusal  of  the court. 

12.         As  such,  the  petitioner  prayed  for issuing notice  upon  the

respondents   and   for  granting Restitution  of   conjugal   rights

between him  and the  Respondent no. 1  under  section 9 of

Hindu Marriage Act, 1955.  

13.         In   view   of  the petition  of  the  petitioner the  issues are to

be  decided  here  that -  

(i)  Whether the suit has  cause  of  action  or  nor? 

(ii)  Whether  the  respondent has withdrawn herself

from  the  society  of the  petitioner and  hence,

the  Petitioner  is  entitled  to  get  decree  of

restitution of   the  conjugal  rights as prayed for?
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(iii) What relief or reliefs, the parties  are  entitled to

under the Law and fact?  

14.      The  petitioner   has adduced  his evidence in  support of  his

case.  

15.      I have heard argument from the Ld. Counsel for the petitioner

to decide the suit.

Discussion, Decision  &  Reasons  thereof:

16.        PW.1,  Sri Sumon  Jaiswal is the  Petitioner  and it is evident

that  he has testified in a similar and identical manner as that of

the contents of his petition, which is narrated  above, as such, his

evidence on affidavit is not repeated here for sake of brevity.

17.      The  Petitioner  has exhibited Ext. 1, (page no. 1 to 24), the

entire  copy  of   his  Medical  treatment  documents for  kind

perusal  of  the court. 

18.        For   the   convenience   I   am   discussing  the  issues  as

follows:

ISSUE  NO. 1

19.       With  regard  to the  issue  no. 1  i.e. whether the suit has

cause  of  action  or  nor?   I have seen and perused the petition of

the petitioner. The petitioner has stated that  the  cause  of  action

of  this  case  has  been  arisen  on 06.05.2013 i.e the date  of

marriage,   and  on   24.10.2018  i.e   the   date,   when   the

Respondent  finally  left  the  house of  the  petitioner to  leave

separately   and   on   11.12.2018,   &  12.12.2018   when   the

meeting  for  cancellation  of  subject  matter was held, and many

other dates on which the respondents meted mental and physical

harassment upon the petitioner.
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20.       As  the  respondent  has  not contested the case and upon

perusal of the facts and circumstances I am of the view that the

petitioner has succeeded to prove the cause of action and hence

the issue no. 1 is decided in favour of the petitioner.

ISSUE  NO. 2

21.       With  regard   to the  issue  no. 2, Whether  the  respondent

has withdrawn herself  from  the  society  of the  petitioner and

hence,  the Petitioner is entitled to get decree of  restitution of

the   conjugal   rights  as  prayed  for?  I  have  gone  through  the

evidence on record and the deposition of the PW1 and found that

initially the respondent separated from the petitioner amicably but

later on while the cost of the livelihood of the respondent could

not bear by the petitioner he called her back to live with him but

of no avail.  To settle the matter he even taken the help of  the

neighbours  and  Mahila  Samity members  but  all  in  vain.   

22.          But the evidence of the petitioner, the allegation and claim of

the  petitioner  is  not  denied  by  the  respondents  despite  the

receiving of the notice from the court. Hence I believe and relied

upon  the  statement  of  the  petitioner.  Thus  the  petitioner  has

succeeded to prove the issue no. 2 and hence the issue no. 2 is

decided in favour of the petitioner.  

ISSUE  NO. 3

23.       With  regard  to the  issue  no. 3, what relief or reliefs, the

parties   are   entitled  to  under  the  Law and  fact,  I  am of  the

considered view that considering all  facts and circumstances of

the case the petitioner is not entitled any relief except the decree

of Restitution of  Conjugal  Rights between  the  petitioner namely,

Smt.  Suman  Jaiswal and   the respondent no. 1, Smt.  Sanjana

Jaiswal  under  section  9 of the  Hindu Marriage  Act, 1955. Thus

the issue no. 3 is decided accordingly. 
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O R D E R

24.         In   view   of   the  above   discussion  and  considering all

facts and  circumstances  the  prayer for  the decree of Restitution

of  Conjugal  Rights between  the  petitioner namely, Smt.  Suman

Jaiswal and   the respondent no. 1, Smt.  Sanjana  Jaiswal  under

section  9 of the  Hindu Marriage  Act, 1955 is allowed. 

25.          The suit is disposed of uncontested without cost. 

26.          Prepare the decree accordingly.

27.         Given under my hand and seal of this Court on this the 16th

day of December, 2019.  

  

Dictated and corrected by me.

     (A. Hakim)                     (A.  Hakim)
       Addl. District Judge-2(FTC)              Addl. District Judge-2(FTC)
                   Tinsukia.                                             Tinsukia

      Transcribed  by:

      P.D  Phukan(Steno)

 


